
  
 

 
 
 
 

 
 

 
 

 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 

 

       
 

 
 
UPDATE ON SAME-SEX MARRIAGE IN THE STATES 
In an announcement on October 6, 2014, the United 
States Supreme Court declined to review any of the 
same-sex marriage cases currently before it.   
 
As background, there have been several challenges 
to the same-sex marriage bans that had been 
brought to the attention of the Supreme Court.  
Often, the Supreme Court makes its determination 
about which cases to take based on whether a 
controversy exists among the circuit courts.   
 
Thus far on these same-sex marriage cases, there is 
no controversy.  Generally, the circuit courts that 
have heard the marriage cases have all supported 
same-sex marriage and have opposed bans on such.  
Perhaps it is this lack of controversy among the 
circuits that has caused the Supreme Court to 
decline taking up any of the cases.   
 
Nevertheless, the fact that the Supreme Court will 
not rule leaves the matter in a state of flux.  The 
lower courts, and particularly those circuits that have 
yet to rule on the matter, continue to have the right 
to rule either way.  The circuits that have ruled thus 
far are the Fourth, Seventh and Tenth, making way 
for same-sex marriage in Virginia, Indiana, 
Wisconsin, Utah and Oklahoma.   
 
It is likely that in the very near term, same-sex 
marriages will also be sanctioned in the other states 
included within these circuits: North Carolina, South 
Carolina, West Virginia, Colorado, Kansas, and 
Wyoming. 
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Continued from Page 1 
 
Currently, the following states already 
sanction same-sex marriage: 
 

States with Same-Sex Marriage Laws 
California Minnesota  

Connecticut New Hampshire 
Delaware  New Jersey 

District of Columbia New Mexico 
Hawaii New York 
Illinois Oregon 
Iowa Pennsylvania 
Maine Rhode Island 

Maryland Vermont 
Massachusetts Washington 

 
As a reminder, for federal purposes, including 
Internal Revenue Code, ERISA, HIPAA, ACA, 
and other federal laws impacting benefits, 
same-sex marriage is a legal marriage.  
Whether a state sanctions same-sex marriage 
remains in the purview of the states, at least 
to those states in federal circuits that have yet 
to rule on the matter. 
 
In a related same-sex marriage challenge that 
is winding its way through the courts, the 
issue of sex discrimination is being considered, 
specifically as it relates to a same-sex spouse 
being denied coverage under a health plan.  In 
the case of Hall v. BNSF Railway Co, two 
different employees, each legally married to 
their same-sex spouse, were denied access to 
health plan coverage based on the employer’s 
policy and its health plan that defined 
marriage as between one man and one 
woman.  Thus, benefits were only available for 
spouses of the opposite sex.   
 
While the employer began to voluntarily allow 
access to the same-sex spouses, the 
employees then challenged the employer’s 
policy as a violation under the Equal Pay Act, 
ERISA and Washington’s Law Against 
Discrimination.   
 
At this point, the US District Court for the 
Western District of Washington at Seattle 
denied a motion to dismiss based on the 
premise that there might be a cause of action 

for a Title VII violation based on sex 
discrimination.  Stay tuned as these matters 
unfold. 
 

ANOTHER WELLNESS PROGRAM 
CHALLENGED BY EEOC 

Following in the foot steps of a challenge 
discussed in last month’s Benefit Beat 
article, the Equal Employment Opportunity 
Commission (EEOC) has again raised an 
objection to the protocols of an employer’s 
wellness program.  Most recently, the Chicago 
EEOC office filed a similar challenge, this time 
against a Wisconsin-based manufacturer.   
 
According to the EEOC news release, 
employees are required to undergo biometric 
testing and a health risk assessment as part of 
a wellness program sponsored by Flambeau, 
Inc.  Failure to complete these tests would 
result in cancellation of the individual’s health 
coverage wherein the employee would then be 
required to pay full premium in order to 
reinstate his/her health coverage, as well as 
potential disciplinary action for not attending 
the scheduled testing.  The EEOC maintains 
that the requirements to obtain the testing 
and assessment are not job-based nor a 
business necessity in violation with the 
Americans with Disabilities Act (ADA). 
 
Thus far, we don’t have results of these 
complaints but it is very important that 
employers be aware of the potential risks.  
What is important, from an EEOC perspective, 
is to ensure any collection of medical 
information and potential participation in the 
wellness program, be truly voluntary.  We 
could certainly use guidance from the EEOC on 
how it defines “voluntary”.  Perhaps the 
resolution of these complaints will guide us.   
 
This is a very volatile time for wellness 
programs.  While as a general premise they 
are supported, there is much that needs to be 
resolved. 
 
 
 
 

http://www.cbiz.com/Insights-Resources/Details/ArticleID/1956/EEOC-Challenges-Wellness-Program-Standards-article�
http://www.cbiz.com/Insights-Resources/Details/ArticleID/1956/EEOC-Challenges-Wellness-Program-Standards-article�
http://www.eeoc.gov/eeoc/newsroom/release/10-1-14b.cfm�
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HPID COMPLIANCE ASSISTANCE TOOLS 
Two prior Benefit Beat articles this summer 
provided information relating to the 
requirements of certain plans to obtain a 
health plan identifier (HPID).  In a nutshell, 
the HIPAA electronic transaction rules require 
plans to obtain an HPID for purposes of 
streamlining claim payments.  In addition, the 
Affordable Care Act requires “controlling 
health plans” (CHP) and “subhealth health 
plans” (SHP) with an HPID to certify 
compliance with certain electronic 
transaction standards.   
 
Large CHPs are required to obtain an HPID by 
November 5, 2014; by November 5, 2015 for 
small CHPs (those with “annual receipts” of $5 
million or less).    
 
To assist plan sponsors in this process, the 
Centers for Medicare and Medicaid Services 
have recently issued a flow chart of the HPID 
process (in both a graph and text format) 
together with some Questions and Answers, 
and revised their technical manual.    
 
The Q&As clarify a number of matters, as 
follows: 
 The insurer is obligated to obtain the HPID 

on behalf of an insured plan.   
 An employer/plan sponsor of a self-funded 

plan is obligated to obtain the HPID on 
behalf of its self-funded plan.   

 An employer requesting an HPID on behalf 
of self-funded plan would not be required 
to provide the plan’s NAIC number.  This 
entry on the application would be marked 
‘not applicable’. 

 An HPID is not required for a flexible 
medical spending account plan or a health 
savings account.   

 While an HPID is generally required to be 
obtained by a health reimbursement 
arrangement (HRA), there are certain 
exceptions.  An HRA that only reimburses 
the deductibles and out-of-pocket 
expenses of the corresponding 
comprehensive health plan would not be 
required to obtain an HPID.   
 

Although not fully clear from the Q&As, it 
appears that if an employer has wrapped 
multiple health components into one plan, 
an HPID would not have to be obtained for 
the HRA that is included in this combined 
package. 

 
While there have been rumors that the HPID 
requirement would be delayed or repealed, 
thus far, it has not happened.  And given that 
the process is somewhat convoluted, large 
self-funded plans will want to consider 
commencing the application for the HPID 
sooner than later.   
 
Additional information about obtaining an 
HPID can be found on the CMS website. 
 
Background Benefit Beat articles: 
 Attention Self-funded Health Plan Sponsors: 

The HPID Obligation Looms Large (8/20/14) 
 Health Plan Identifier -- Attention: Self-funded 

plans. Apply or Wait? That is the Question 
(6/9/14) 

 
 

ARE YOUR ROLLOVER NOTICES CURRENT? 
The IRS issued Notice 2014-54 relating to a 
qualified plan rollover that includes both pre-
tax and after-tax funds. Historically, if a 
rollover was made to two or more different 
plans, and if the distribution included both 
pre-tax and after-tax contributions, the 
rollovers to the new plans would each contain 
a proportionate share of the pre-tax and after-
tax contributions.   
 
According to this recent Notice, a participant 
can direct how the rollover will be split 
between the accounts.  In effect, a participant 
could direct that all after-tax contributions, for 
example, are rolled into a Roth individual 
retirement account while all the pre-tax 
contributions are rolled into a traditional IRA.  
Employers should review their rollover notices 
to make sure this is explained. 
 
 
 
 

http://www3.cbiz.com/page.asp?pid=11120�
http://www.cms.gov/Regulations-and-Guidance/HIPAA-Administrative-Simplification/Affordable-Care-Act/Downloads/HPIDQuickGuideSeptember2014.pdf�
http://www.cms.gov/Regulations-and-Guidance/HIPAA-Administrative-Simplification/Affordable-Care-Act/Downloads/HPIDQuickGuideSeptember2014508Accessible.pdf�
https://questions.cms.gov/faq.php?id=5005&rtopic=1851&rsubtopic=8230�
http://www.cms.gov/Regulations-and-Guidance/HIPAA-Administrative-Simplification/Affordable-Care-Act/Downloads/HIOSHPOESUserManual.pdf�
http://www.cms.gov/Regulations-and-Guidance/HIPAA-Administrative-Simplification/Affordable-Care-Act/Health-Plan-Identifier.html�
http://www.cbiz.com/Insights-Resources/Details/ArticleID/1633/Attention-Self-funded-Health-Plan-Sponsors-The-HPID-Obligation-Looms-Large-article�
http://www.cbiz.com/Insights-Resources/Details/ArticleID/1633/Attention-Self-funded-Health-Plan-Sponsors-The-HPID-Obligation-Looms-Large-article�
http://www.cbiz.com/article.asp?id=484�
http://www.cbiz.com/article.asp?id=484�
http://www.irs.gov/pub/irs-drop/n-14-54.pdf�
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EXCEEDING QUALIFIED PARKING LIMITS 
ARE TAXABLE 

The IRS issued an Information Letter (2014-
0017) reminding taxpayers that there may be 
a tax consequence for providing qualified 
parking that exceeds the qualified parking 
limit.  As background, IRC Section 132(f) 
provides that qualified parking expenses are 
available on a tax-favored basis up to certain 
limits.  The indexed limit for 2014 is $250.  
This Information Letter reminds taxpayers that 
qualified parking that exceeds this amount is 
includible in the employee’s income and 
subject to FICA and FUTA withholding. 
 

NEW PAID SICK LEAVE LAWS 
State and local governments continue the 
trend of requiring paid sick leave laws, most 
recently in California and New Jersey. 
 
CALIFORNIA PAID SICK LEAVE 
On September 10, 2014, Governor Brown 
signed the Healthy Workplaces, Healthy 
Families Act of 2014 (AB 1522) which provides 
paid sick days to the millions of Californians 
who do not currently earn this benefit.  With 
the Governor's signature, California becomes 
only the second state in the nation to require 
paid sick leave.  
 
Beginning July 1, 2015, both private and 
public sector California employers must 
provide one hour of paid sick leave for every 
30 hours their employees work. This benefit is 
available to full-time, part-time, seasonal, and 
in certain circumstances temporary 
employees.  Employees can use the paid leave 
for their own or a family member’s health 
condition, or to obtain preventive care 
services.  Leave can also be used for matters 
relating to domestic violence, sexual assault or 
stalking. 
 
Employers who have a paid sick leave or paid 
time off policy in place should review their 
program to ensure it is properly coordinated 
with the state law.  While the new law doesn’t 
require additional paid sick days to be 
provided, the same reasons and conditions for 
taking paid leave, such as attending to a 

health condition or a domestic violence 
matter, must likewise be available under the 
employer’s program.  At minimum, the 
employer’s policy must allow up to three days 
of paid sick leave per 12-month period, as well 
as match the accrual and carryover 
requirements of the new law. 
 
In addition, this law contains both employee 
and employer notice obligations and posting 
requirements, as well as recordkeeping 
requirements. 
 
SAN DIEGO EARNED SICK LEAVE AND MINIMUM 
WAGE ORDINANCE 
Beginning April 1, 2015, the San Diego Earned 
Sick Leave and Minimum Wage Ordinance 
requires employers to provide one hour of 
earned sick leave for every 30 hours worked 
by their employees who work within the 
geographic boundaries of the City of San 
Diego.  Employees begin to accrue earned sick 
leave on April 1, 2015, and are entitled to 
start using the leave on July 1, 2015, or 90 
days from the date of hire, whichever is later.  
The sick leave can be carried over to the 
following year but is capped at 40 hours. 
Employees may use their earned sick leave to 
attend to the employee’s or family member’s 
illness, injury or medical condition, or for 
events surrounding a public health emergency. 
 
If an employer’s leave policy mirrors or 
exceeds the requirements of the Ordinance, 
the employer will not be obligated to change 
its policy.  This law contains both employee 
and employer notice obligations and posting 
requirements, as well as recordkeeping 
requirements.  In addition, this law must be 
coordinated with the California Healthy 
Workplaces, Healthy Families Act of 2014, as 
above. 
 
NEW JERSEY:  PASSAIC, EAST ORANGE, AND 
PATERSON SICK LEAVE ORDINANCES 
Early last month, the New Jersey cities of 
Passaic, East Orange, and Paterson passed 
identical paid sick leave laws.  These 
ordinances require private sector employers 
employing 10 or more employees to provide 
40 hours of paid sick leave per calendar year 

http://www.irs.gov/pub/irs-wd/14-0017.pdf�
http://www.irs.gov/pub/irs-wd/14-0017.pdf�
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to their workforce; those employing fewer 
than 10 employees must provide 24 hours of 
paid sick leave per calendar year.  Individuals 
entitled to paid leave are those working at 
least 80 hours per year in their respective 
Cities of Passaic, East Orange, or Paterson.   
 
Employees accrue a minimum of one hour of 
paid sick time for every 30 hours worked 
beginning on their first day of employment 
and can begin to use accrued paid sick time 
beginning their 90th calendar day of 
employment.  While accrued leave can carry 
over from year to year, it is capped at 40 
hours.   
 
Employees may use their paid sick leave to 
attend to the employee’s or family member’s 
illness, injury or medical condition, or for 
events surrounding a public health emergency.  
 
If an employer’s leave policy mirrors or 
exceeds the requirements of the Ordinance, 
the employer will not be obligated to change 
its policy.  This law contains both employee 
and employer notice obligations and posting 
requirements, as well as recordkeeping 
requirements.   
 
These ordinances take effect based on 
passage by their respective city councils.  The 
City of Passaic ordinance becomes effective 
December 31, 2014; East Orange takes effect 
January 6, 2015; City of Paterson takes effect 
January 7, 2015. 
 

MASSACHUSETTS: FINAL REPEAL OF 
EMPLOYER MANDATES 

As mentioned in the July, 2014 Benefit Beat, 
the Massachusetts Commonwealth’s Health 
Insurance Connector Authority Board held a 
public hearing for purposes of collecting 
comments, ideas, and information concerning 
the repeal of the employer obligations under 
this law.  Subsequent to the hearing, the 
Board voted unanimously to issue the final 
repeal of the Fair Share Contribution, Section 
125 Requirement, the Free Rider Surcharge 
and HIRD reporting regulations.  Technically, 
these provisions under the statutes had 

already been repealed; however, the 
implementing regulations were still in force 
until the Board took action to repeal them. 
 
It is important to note that the MA-Form 
1099-HC is still required to be provided to 
employees covered under an employer’s group 
health plan for purposes of providing proof of 
insurance when filing their state tax return.  
Generally, insurers provide the 1099-HC to 
covered individuals or by employers 
sponsoring self-funded health plans. 
 
 
  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

ABOUT THE AUTHOR: KAREN R. MCLEESE IS VICE PRESIDENT OF 
EMPLOYEE BENEFIT REGULATORY AFFAIRS FOR CBIZ BENEFITS 
& INSURANCE SERVICES, INC., A DIVISION OF CBIZ, INC.  SHE 
SERVES AS IN-HOUSE COUNSEL, WITH PARTICULAR EMPHASIS ON 
MONITORING AND INTERPRETING STATE AND FEDERAL EMPLOYEE 

BENEFITS LAW.  MS. MCLEESE IS BASED IN THE CBIZ 
LEAWOOD, KANSAS OFFICE. 

 
 

The information contained in this Benefit Beat is not 
intended to be legal, accounting, or other professional 
advice, nor are these comments directed to specific 
situations. This information is provided as general 

guidance and may be affected by changes in law or 
regulation. This information is not intended to replace or 

substitute for accounting or other professional advice. You 
must consult your own attorney or tax advisor for 

assistance in specific situations.  
This information is provided as-is, with no warranties of 

any kind. CBIZ shall not be liable for any damages 
whatsoever in connection with its use and assumes no 

obligation to inform the reader of any changes in laws or 
other factors that could affect the information contained 

herein.  

http://www3.cbiz.com/article.asp?id=492�

