
  
 

 
 
 
 

 
 

 
 

 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 

 

       
 

      
  WELLNESS PROGRAMS: EEOC PROPOSED RULES 
                     AND TRI-AGENCY GUIDANCE 
Wellness programs have been under the microscope 
for some time.  They were first sanctioned by HIPAA, 
and later augmented by the Affordable Care Act 
(ACA).  With the advent of wellness programs has 
come a question about how they can be squared with 
Americans with Disabilities Act (ADA), as well as 
other laws such as the Genetic Information 
Nondiscrimination Act (GINA).   
 
The ADA requires that any collection of medical 
information be “voluntary” unless the collection is 
used in conjunction with a bona fide medical plan.  
Over the past several years, the Equal Employment 
Opportunity Commission (EEOC) has challenged 
employer-sponsored wellness programs, specifically 
relating to programs that offer financial incentives to 
encourage participation.  The EEOC is looking at 
whether the practice of incenting individuals to 
participate in wellness programs violates the 
“voluntary” aspect of the collection of medical 
information in compliance with the ADA.   
 
To this end, the EEOC recently released proposed 
regulations, together with a Fact Sheet and FAQs, 
which are intended to ensure that a wellness 
program that is compliant with HIPAA and the ACA 
can likewise be compliant with the ADA.  It is very 
important to remember that all laws applicable to a 
particular situation must be coordinated.  
Compliance with one law does not mean compliance 
with other relevant laws.   
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https://www.federalregister.gov/articles/2015/04/20/2015-08827/regulations-under-the-americans-with-disabilities-act-amendments�
https://www.federalregister.gov/articles/2015/04/20/2015-08827/regulations-under-the-americans-with-disabilities-act-amendments�
http://www.eeoc.gov/laws/regulations/facts_nprm_wellness.cfm�
http://www.eeoc.gov/laws/regulations/qanda_nprm_wellness.cfm�


 

 
 
 

 
May 7, 2015     page 2 

Continued from Page 1 
 
The EEOC’s proposed regulations would 
generally follow the regulations issued thus far 
pursuant to HIPAA and the ACA, but would 
add some additional requirements.  Of 
particular note, the regulations intend to 
ensure that individuals with disabilities are not 
discriminated against.  They are also intended 
to ensure that sensitive medical information is 
carefully guarded.   
 
Use of Financial Incentives. The regulations 
would allow a financial incentive or 
disincentive of up to 30% to be imposed, 
similar to that which is allowed under HIPAA 
and the ACA.  However, under HIPAA and the 
ACA, a contingent wellness program, including 
both outcome-based and activity-only 
programs, are subject to this limit.  These 
regulations propose to include, in this cap, any 
reward for a participation-only program that 
involves a medical exam, disability-related 
inquires, or the collection of medical 
information.  What this means is that a health 
risk assessment or a biometric screening, or 
even nicotine testing, even if not contingent 
upon results, would count toward that 
maximum.  Important to note that the 
proposed regulations only address this 
percentage as it relates to individual coverage.  
It is unclear how this will be applied if the 
wellness program is offered to other 
individuals such as spouse or family. 

 
As a reminder, under the ACA rules, up to a 
50% incentive can be offered for participation 
in a tobacco wellness program, such as a 
smoking cessation program.  For ADA 
purposes, however, these rules would limit the 
incentive to 30% if a biometric screening or 
other test used to determine the presence of 
nicotine, would result in the collection of 
health information. 
 
Equal access to benefits.  These regulations 
would prohibit any wellness program that 
denies access to a plan, or a component plan, 
simply because the individual does not 
participate in the wellness program. 
 

 
 
Confidentiality and protection of health 
information.  The regulations underscore the 
importance that medical information be 
maintained in a confidential way.  If a wellness 
program is part of the health plan, the HIPAA 
privacy rules apply.  If the wellness program is 
independent of the health plan, and in any 
event to the extent that the ADA applies, all 
medical information must be maintained in 
accordance with the ADA’s confidentiality 
rules.  These proposed regulations would 
impose HIPAA privacy-type standards for this 
purpose. 

 
As an aside, the enforcement arm of the 
HIPAA privacy and security rules recently 
issued sub-regulatory guidance relating to 
the applicability of these rules on wellness 
programs.  According to these FAQs, the 
collection of individual identifiable information 
in connection with a wellness program offered 
through an employer-sponsored group health 
plan is protected under the HIPAA rules.  If the 
program is solely sponsored by an employer 
and not part of a health plan, then such 
collection of information may not be protected 
under HIPAA but other federal or state privacy 
laws could apply. 
 
Notification.  The EEOC regulations would 
require that if a wellness program is part of a 
health plan, individuals must be given a notice 
specifically describing the types of information 
that will be collected for wellness plan 
participation purposes, how the information 
will be used, the restrictions on disclosure of 
the information, and how the information will 
be protected.   
 
The comment period on these regulations 
closes on June 19, 2015.  At this point, the 
EEOC regulations are in proposed form only; 
though, it is likely that they will be finalized in 
a substantially similar form.  The general 
thought is, compliance now, while not 
required, would be looked at favorably. 
 
 

http://www.hhs.gov/ocr/privacy/hipaa/understanding/coveredentities/wellness�
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TRI-AGENCY IMPLEMENTATION FAQS ON 
WELLNESS PROGRAMS 

In another regulatory pronouncement, the 
Departments of Labor, Treasury and Health 
and Human Services released 
implementation FAQs relating to wellness 
programs and the ACA.   
 
Of particular note, the FAQs suggest that if 
substantial medical information is collected 
from participants, and if that information is 
not used to improve their health, or used as a 
means to prevent disease or target particular 
health needs, then the collection of such 
information will be scrutinized by the 
Departments and subject to enforcement.  In 
other words, it will be important for wellness 
programs to be designed in such a way as to 
make certain that all information is used for 
the intended purpose of improving health.  In 
no way can information be used for other 
employment purposes.   
 
Further, wellness programs that require an 
inordinate amount of time and/or travel to 
accomplish the goal may be considered overly 
burdensome. 
 
Background Resources 
 
WELLNESS PROGRAMS – ACA - CBIZ HEALTH REFORM 
BULLETINS: 
 Final Rules Issued: Nondiscriminatory Wellness 

Programs and Small Business Health Options 
Program (6/3/13) 

 Proposed Regulations: Wellness Programs, 
Essential Health Benefits and Rating 
Restrictions, Guaranteed Issue and Renewal 
Rules (11/28/12) 

 
WELLNESS PROGRAMS – EEOC CHALLENGES – BENEFIT BEAT 
ARTICLES: 
 Honeywell's Wellness Strategy May Not Be So 

Sweet (11/4/14) 
 Another Wellness Program Challenged by EEOC 

(10/8/14)  
 EEOC Challenges Wellness Program Standards 

(9/9/14) 
 

 
 

HEALTH SAVINGS ACCOUNTS - 2016 COST 
OF LIVING ADJUSTMENTS 

In Revenue Procedure 2015-30, the IRS 
released the 2016 cost of living adjustments 
relating to health savings accounts. 
 
The HDHP annual deductible limits remain 
unchanged.  The HDHP out-of pocket limits 
and the statutory family HSA contribution 
amount are slightly increased. The $1,000 
catch up contribution available to 
accountholders aged 55 and over is not tied to 
a cost of living adjustment and thus, remains 
at $1,000. 
 
 Individual/Self 

Only 
Family 

2015 2016 2015 2016 
HDHP 

Annual 
Deductible 

 

 
$1,300 

 
$1,300 

 
$2,600 

 
$2,600 

HDHP 
Annual Out-
of-Pocket 
Limits* 

 
$6,450 

 
$6,550 

 
$12,900 

 
$13,110 

Contribution 
Limits 

$3,350 $3,350 $6,650 $6,750 

 
*Note:  The out-of-pocket limits applicable to high 

deductible health plans used in conjunction with HSAs 
differ slightly from the ACA-imposed out-of-pocket limits, 
which for 2015 are $6,600 for self-only coverage, $13,200 
for other than self-only coverage.  For 2016, the out-of-

pocket limit increases to $6,850 for self-only, $13,700 for 
other than self-only coverage. 

 
 

IRS UPDATES EMPLOYEE PLANS 
COMPLIANCE RESOLUTION SYSTEM 

Several years ago, the IRS established a 
program to provide qualified retirement plans 
a way to correct certain plan errors prior to 
discovery on audit.  The program, known as 
the Employee Plans Compliance Resolution 
System (EPCRS), offers three programs for 
correcting plan errors; they are: 

 Self-Correction Program (SCP)  
 Voluntary Correction Program (VCP) 
 Audit Closing Agreement Program 

(Audit CAP) 
 
 

http://www.dol.gov/ebsa/faqs/faq-aca25.html�
http://www.cbiz.com/page.asp?pid=10641�
http://www.cbiz.com/page.asp?pid=10641�
http://www.cbiz.com/page.asp?pid=10641�
http://www.cbiz.com/page.asp?pid=10072�
http://www.cbiz.com/page.asp?pid=10072�
http://www.cbiz.com/page.asp?pid=10072�
http://www.cbiz.com/page.asp?pid=10072�
http://www.cbiz.com/Insights-Resources/Details/ArticleID/2211/Honeywells-Wellness-Strategy-May-Be-Not-So-Sweet-article�
http://www.cbiz.com/Insights-Resources/Details/ArticleID/2211/Honeywells-Wellness-Strategy-May-Be-Not-So-Sweet-article�
http://www.cbiz.com/Insights-Resources/Details/ArticleID/2123/Another-Wellness-Program-Challenged-by-EEOC-article�
http://www.cbiz.com/Insights-Resources/Details/ArticleID/1956/EEOC-Challenges-Wellness-Program-Standards-article�
http://www.irs.gov/pub/irs-drop/rp-15-30.pdf�
http://www.irs.gov/Retirement-Plans/Correcting-Plan-Errors---Self-Correction-Program-(SCP)-–-General-Description�
http://www.irs.gov/Retirement-Plans/Correcting-Plan-Errors-–-Voluntary-Correction-Program-(VCP)-–-General-Description�
http://www.irs.gov/Retirement-Plans/Correcting-Plan-Errors-–-Audit-Closing-Agreement-Program-(Audit-CAP)-–-General-Description�
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The IRS recently released two corrective 
procedures for plan errors - one relating to 
overpayment failures and the other relating to 
automatic contribution failures. 
 
Overpayment Failures 
On March 27, 2015, the IRS issued Revenue 
Procedure 2015-27 modifying the EPCRS 
program.  In particular, this pronouncement 
addresses overpayments.  Generally, if a plan 
overpays a beneficiary, the plan is obligated to 
try to collect money back from the beneficiary.  
This has proven to be a challenge, particularly 
when there is no payroll from which to 
withhold the payment.  According to this 
guidance, the plan can be made whole by a 
contribution, made by the plan sponsor, 
without obligating the plan to seek re-payment 
from the beneficiary. 
 
Further, the guidance provides for reduced 
fees under the Voluntary Correction Program 
in two instances when specific criteria are met.  
Specifically, fees are reduced for plan sponsors 
who fail to timely make required minimum 
distributions.  Reduced fees may also apply 
based on the number of participants with bad 
loans.  
 
While the updated procedures in this guidance 
are generally effective on July 1, 2015, plan 
sponsors can begin to apply the modifications 
beginning March 27, 2015.  Additional 
information about these procedures can be 
found on the IRS webpage, New Revenue 
Procedure Updates EPCRS. 
 
Correcting automatic contribution and 
elective deferral failures in 401(k) and 
403(b) Plans 
In IRS Revenue Procedure 2015-28, 
presumably in an effort to encourage 
automatic contributions and correction of 
failures, the cost for correcting elective 
deferral failures is reduced in certain 
circumstances.  This Revenue Procedure 
provides for three safe harbor methodologies 
for correcting plan errors.   
 
 

With regard to correcting automatic 
contribution failures, if the problem is 
discovered and corrected promptly, i.e., the 
earlier of 9½ months following close of plan 
year, or the first payroll period following the 
month of the plan discovers the error, then no 
qualified non-elective contribution (QNEC) 
would be required.  The plan sponsor would be 
required to make any corrective matching 
contributions as well as appropriate interest on 
the amount. 
 
For other elective deferrals failures discovered 
within three months, no QNEC is required as 
long as correction is made by the first pay 
period following month of discovery.  If the 
discovery occurs after 3 months but before the 
end of the second plan year, then a 25% 
(previously 50%) QNEC would be required.   
 
In all methodologies, affected employees must 
be provided written notification (as outlined in 
Section 4 of the Revenue Procedure) of the 
corrected contribution or deferral amount 
within 45 days following the date of correction.   
 
An employer or plan sponsor who believes that 
it may have an issue with elective deferral or 
contribution failures should review this 
guidance and proceed accordingly.  Additional 
information about these procedures can be 
found on the IRS webpage, New Methods for 
Correcting Elective Deferral Errors.   
 
Reliance on this guidance can be followed 
immediately. 
 

DOL PROPOSES FIDUCIARY STANDARDS 
On April 20, 2016, the DOL’s Employee 
Benefits Security Administration released 
proposed standards (together with FAQs, a 
Fact Sheet and related guidance) for 
fiduciaries who provide investment advice in 
the retirement plan marketplace.  The goal of 
the proposal is intended to allay conflicts of 
interest of investment advisers in their 
recommendations of investment products.   
 
 
 

http://www.irs.gov/file_source/pub/irs-drop/rp-15-27.pdf�
http://www.irs.gov/file_source/pub/irs-drop/rp-15-27.pdf�
http://www.irs.gov/Retirement-Plans/New-Rev-Proc-Updates-EPCRS�
http://www.irs.gov/Retirement-Plans/New-Rev-Proc-Updates-EPCRS�
http://www.irs.gov/Retirement-Plans/New-Rev-Proc-Updates-EPCRS�
http://www.irs.gov/Retirement-Plans/New-Rev-Proc-Updates-EPCRS�
http://www.irs.gov/irb/2015-16_IRB/ar07.html�
http://www.irs.gov/Retirement-Plans/New-Methods-for-Correcting-Elective-Deferral-Errors�
http://www.irs.gov/Retirement-Plans/New-Methods-for-Correcting-Elective-Deferral-Errors�
http://webapps.dol.gov/FederalRegister/PdfDisplay.aspx?DocId=28201�
http://www.dol.gov/featured/protectYourSavings/doc/2015FAQs-ProtectingSavings.pdf�
http://www.dol.gov/ebsa/newsroom/fsconflictsofinterest.html�
http://www.dol.gov/ebsa/regs/conflictsofinterest.html�
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According to the proposed standard, a 
fiduciary is one who receives compensation for 
providing individualized or specifically directed 
advice to retirement plan sponsors, plan 
participants or IRA owners.  It should be noted 
that Health Savings Accounts, Archer MSAs 
and Coverdell Education Savings Accounts are 
included in the scope of covered plans. 
 
Briefly, the rules broaden the scope of 
fiduciary duties to ensure that any investment 
advice provided by the fiduciary is solely for 
the client’s best interest.  In addition, policies 
and procedures must be adopted to mitigate 
any conflict of interest between the adviser 
and the client.  The adviser is also obligated to 
fully disclose any conflict of interest, including 
hidden fees and backdoor payments, it might 
receive as a result of rendering its investment 
advice. 
 
The comment period on these standards and 
proposals ends July 6, 2015. 
 

THE INTERSECTION OF THE PREGNANCY 
DISCRIMINATION ACT AND THE EMPLOYER’S 

WORKPLACE POLICY 
The Pregnancy Discrimination Act (PDA) was 
enacted in 1978 to ensure that women 
affected by pregnancy, childbirth or related 
medical conditions be treated in the same 
manner as other applicants and employees on 
the basis of their ability or inability to work.  
Examples of acceptable workplace 
accommodations would include allowing a 
pregnant employee to change her work status 
from regular duty to light duty or modify the 
lifting restrictions of the job for the duration of 
the pregnancy.  
 
In a recent case (Young v. United Parcel 
Service), the Supreme Court outlined steps to 
be taken in order to determine whether a 
workplace policy is discriminatory against 
pregnant workers.  The individual must show 
that she belongs to the protected class, that 
she sought accommodation, that the employer 
did not accommodate her, and that the 
employer did accommodate others similar in 
their ability or inability to work.  Once these 

criteria are met, then the employer can seek 
to justify its refusal to accommodate the 
individual by relying on “legitimate, 
nondiscriminatory reasons” for denying 
accommodation.  The case has now been sent 
back to the lower courts to apply these criteria 
for purposes of determining whether the 
employer’s policy was, in fact, discriminatory.  
Particularly being scrutinized is the employer’s 
practice to provide limited or light duty to 
certain individuals, such as those with a work 
injury or those protected by the ADA, but not 
providing such alternative duties to individuals 
limited by pregnancy. 
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The information contained in this Benefit Beat is not 
intended to be legal, accounting, or other professional 
advice, nor are these comments directed to specific 
situations. This information is provided as general 

guidance and may be affected by changes in law or 
regulation. This information is not intended to replace or 

substitute for accounting or other professional advice. You 
must consult your own attorney or tax advisor for 
assistance in specific situations. This information is 

provided as-is, with no warranties of any kind. CBIZ shall 
not be liable for any damages whatsoever in connection 

with its use and assumes no obligation to inform the 
reader of any changes in laws or other factors that could 

affect the information contained herein.  
 

http://www.supremecourt.gov/opinions/14pdf/12-1226_k5fl.pdf�
http://www.supremecourt.gov/opinions/14pdf/12-1226_k5fl.pdf�

