
  
 

 
 
 
 

 
 

 
 

 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 

 

       
 

 
      
 

  COBRA?  LOSS OF COVERAGE?   
MORE THAN YOU THINK 

 
In a recent court decision by the U. S. District Court 
of Maryland [Green et. al v. Baltimore City Board of 
School Commissioners, 2015 WL 302812 (D. Md., 
Jan. 22, 2015)], a COBRA violation was found.  In 
this case, two employees employed by a public 
school were suspended under separate unrelated 
circumstances.  As a result of the suspension 
(reduction in hours), the employer’s contribution 
toward health coverage for these two employees 
stopped.  The employees were not immediately 
offered COBRA.  Instead, one of the employees was 
told to contact the Office of Benefit Management to 
discuss benefit options; and the other employee 
simply assumed her coverage ceased upon the 
suspension. 
 
As background, for COBRA to apply, two events have 
to happen.  First, there has to be a COBRA qualifying 
event.  In this case, the reduction in hours resulting 
from the suspension constituted a qualifying event.  
Further, there must be a loss of coverage.   The 
change in contribution constitutes a loss of coverage; 
it does not require actual elimination of coverage.  
Rather, as the Court underscores, the change in cost 
constituted a loss of coverage warranting a full 
COBRA notice.   

 
This case serves as an important reminder of the 
significance of ensuring careful COBRA compliance. 
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RETIREE HEALTH VESTED?  NOT SO FAST, 
SAYS THE SUPREME COURT 

Very recently, the Supreme Court unanimously 
determined that an inference of vested retiree 
health benefits based on inconclusive language 
in a collective bargaining agreement can only 
be validated using ordinary principles of 
contract law [M&G Polymers USA, LLC v. 
Tackett, No. 13-1010 (U.S. Jan. 26, 2015)].  
What this means, in laymen’s terms, is if 
retiree health benefits are spelled out in a 
collective bargaining agreement, the terms of 
a retiree health benefit only lasts as long as 
the clear terms of the agreement prescribed.   
 
The important takeaway for employers is to 
make certain that it always retains the 
reservation of the right to amend, modify or 
terminate benefit plans; and, that it is careful 
to not to agree to more than it is willing to 
commit to. 
 
This Supreme Court’s decision brings the Sixth 
Circuit into alignment with other circuits that 
have, over the years, followed this path. 
 

MEDICARE SECONDARY PAYOR RULES – A 
HIDDEN TRAP FOR FEDERAL CONTRACTORS 

Recently issued guidance by the Centers for 
Medicare and Medicaid Services (CMS) 
underscores the importance of understanding 
the Medicare Secondary Payor (MSP) rules.  As 
background, if an individual has current 
employment status, and if certain conditions 
are met, the group health plan is primary to 
Medicare, and the employer cannot, in any 
way, incent the individual to decline group 
coverage in favor of Medicare.   
 
According to the recently issued CMS 
guidance, this has particular implications for 
federal contractors who are subject to the 
fringe benefit requirements of the Service 
Contract Act, the Davis-Bacon Act, and related 
laws.  If an individual has the right to decline 
group health coverage and take the fringe 
benefit contribution, and then use the 
contribution for other purposes, such as, by 
way of example, a retirement plan, this is 

deemed to be an incentive in violation of the 
MSP rules.  The exception to this would be if 
the individual is covered by his/her spouse’s 
health plan.   
 
Employers with Medicare-eligible employees 
entitled to fringe benefit contributions should 
review this guidance carefully. 
 
REMINDER:  FORM M-1 FILING FOR MEWAS 

DUE BY MARCH 1ST 
If you sponsored a multiple employer welfare 
arrangement (MEWA) in 2014, make certain 
that you file the Form M-1 annual report by 
March 1, 2015.  The 2014 Form M-1 version 
of the form has been updated with only minor 
clarifications and without any substantive 
changes from the 2013 form.  The Form M-1 
can only be submitted electronically through 
the DOL’s Online Filing System. 
 
As a reminder, all welfare benefit plans 
required to file a Form M-1 are required to file 
the Form 5500 regardless of the plan size or 
type of funding.  
 
In addition, MEWAs are subject to increased 
reporting and disclosure requirements relating 
to its financial condition and prior to beginning 
operations (see CBIZ Health Reform Bulletin, 
Final Rules Relating to Multiple Employer 
Welfare Arrangements and Form M-1. 
 
REMINDER:  MEDICARE PART D DISCLOSURE 

NOTICE TO CMS DUE BY MARCH 1ST 
All group health plans, whether insured or 
self-funded, are required to provide notices of 
creditable or non-creditable coverage to the 
Centers for Medicare and Medicaid Services 
(CMS) on an annual basis. The Creditable 
Coverage Disclosure Form filing must be 
accomplished electronically, and is due within 
60 days of the commencement of the plan 
year.  For calendar year plans, this means the 
disclosure filing must be accomplished no later 
than March 1, 2015.   

In addition, this disclosure form must be 
completed within 30 days upon other events 
such as when the prescription drug benefit is 
cancelled, or if any material change in the 

http://www.supremecourt.gov/opinions/14pdf/13-1010_7k47.pdf�
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http://www.dol.gov/whd/contracts/dbra.htm�
http://www.dol.gov/whd/contracts/dbra.htm�
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http://www.dol.gov/ebsa/pdf/2014M1Package.pdf�
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prescription drug benefits that would cause it 
to change status from creditable to non-
creditable, or vice versa.   

Guidance and instructions, as well as the 
disclosure form, are available on the CMS 
website. 

 
SAN FRANCISCO’S HCSO ANNUAL 

REPORTING UPDATES 
Employers subject to San Francisco’s Health 
Care Security Ordinance (“HCSO”) are 
required to annually report their health care 
expenditures to the Office of Labor Standards 
Enforcement (OLSE). Covered employers must 
submit their 2014 Annual Reporting Form by 
April 30, 2015. According to the OLSE’s 
website, the 2014 Annual Reporting Form will 
be available on its website by April 1, 2015.  
Employers who fail to submit an annual report 
on time may be subject to penalties of $500 
for each quarter that the violation occurs. 
 
Excepted Benefit HRAs 
The 2014 reporting form has been updated to 
reflect the requirements for excepted benefits 
HRAs. Employers are required to report 
aggregate information on allocations, 
reimbursements, and “true-up” spending, 
where applicable. 
 
In addition, OLSE has extended the deadline 
for employers to “true-up” funds made to 
excepted benefit HRAs.  If an employer 
allocated funds to an excepted benefits HRA 
for payable hours in 2014 and such allocations 
are made based on an average of 20 work 
hours or more per week to that account, then 
employees must be allowed up to 90 days to 
submit reimbursement requests for eligible 
expenses incurred in 2014.  The deadline for 
“truing-up” excepted benefit HRAs has been 
extended from January 30, 2015 to April 10, 
2015.  This means that employers have until 
April 10, 2015 to make health care 
expenditures for amounts that have not been 
reimbursed to employees who incurred 
expenses in the 2014 calendar year. 
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The information contained in this Benefit Beat is not 
intended to be legal, accounting, or other professional 
advice, nor are these comments directed to specific 
situations. This information is provided as general 

guidance and may be affected by changes in law or 
regulation. This information is not intended to replace or 

substitute for accounting or other professional advice. You 
must consult your own attorney or tax advisor for 
assistance in specific situations. This information is 

provided as-is, with no warranties of any kind. CBIZ shall 
not be liable for any damages whatsoever in connection 

with its use and assumes no obligation to inform the 
reader of any changes in laws or other factors that could 

affect the information contained herein.  
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