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BY ERIK HANSEY

After a careful search, you’ve 
found a commercial property 
you feel is right for your 

business or as an investment. Your 
next step will be a process of due 
diligence to minimize risk and ensure 
the building or property is a sound 
venture. Assessment of the physical 
condition, researching liens and 
obligations, review of prior insurance claims, surveys and improvements, and, in some 
cases, evaluation of current tenants will comprise the standard due diligence process. 

In many cases, a contemplated purchase should also consider the environmental 
condition of the property. Many properties have environmental issues, and without 
conducting environmental due diligence, parties to the transaction risk loss of 
property value or liability for remediation costs. An environmental review protects the 
buyer, the seller and the lender from surprises. In some states, title companies require 
certain levels of due diligence as well.

Scope of environmental due diligence may vary.

The characteristics of the property and the nature of the transaction will usually 
determine the need for environmental due diligence. Properly designed and executed 
environmental due diligence allows each party in the transaction to identify and 
quantify environmental concerns and, in doing so, make risk-based decisions that are 
mutually acceptable.

The purchaser should tailor its environmental due diligence to satisfy its operational 
and liability concerns. In many cases, a tool developed by the American Society for 
Testing and Materials (ASTM) can be used to do a preliminary assessment on a tract 
of land with or without structures. The Transaction Screen Process (TSP) is an ASTM 
copyrighted questionnaire that provides a snapshot of the environmental condition 
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of a real estate property. It may be used to determine 
whether or not a more comprehensive Environmental 
Site Assessment (ESA) – i.e., Investigation (Phase 1), 
Sampling and Analysis (Phase 2) or Cleanup (Phase 3) – 
is necessary. 

Unlike the ESA, a TSP does not require an environmental 
professional’s judgment. The questionnaire is the basis 
for the entire assessment. All of the questions are 
answered yes, no or unknown. The questions are self-
explanatory and direct. Should further investigation 
by ESA be warranted, time considerations and fees 
for assessment and remediation should be factored 
into the transaction and advisability of the purchase. 
In complicated real property transactions and/or 
properties with a prior history of uses that may involve 
contaminants, it is best to have an environmental 
consultant and/or attorney review the ESA. Prevention 
and caution in this field is very important as remediation 
usually runs in the millions of dollars.

Some entities are more likely at risk than others.

Not all commercial transactions require environmental 
due diligence, and the decision whether to perform due 
diligence can be guided by several factors, including the 
characteristics of the real property, type of transaction, 
past uses of the land, the buyer’s planned use of the 
property and a lender’s risk tolerance. Lenders may 
require an ESA and other environmental due diligence in 
connection with any commercial real estate loan in order 
to assess any risks involved with using the property as 
collateral for a loan and to properly evaluate the loan-to-
value ratio of the property.

The most common environmental and regulatory 
exposures encountered by real estate entities 
include:

■■■■■  Contaminants from known and unknown historical 
usage/operations or neighboring properties, 
including illegal drug manufacture/distribution.
■■■■■  Regional soil and groundwater contamination.
■■■■■  Air emissions from ammonia-based refrigeration 
systems.
■■■■■  Construction debris containing hazardous 
materials (e.g., paint cans, tars, etc.)
■■■■■  Sick Building Syndrome (i.e., carbon monoxide, 
mold or bacterial air releases from faulty heating, 
ventilation or air conditioning systems).
■■■■■  Hazardous chemical storage, including laboratory 
chemicals, medical wastes from doctor and dentist 
offices, dry cleaning solvents, pesticides and 
herbicides used both indoors and outdoors, etc.
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■■■■■  Inadequate containment at loading/unloading 
areas.
■■■■■  Inadequate containment for hazardous materials, 
waste and process areas.
■■■■■  Lead, asbestos, PCBs and radioactive material.
■■■■■  Methane contamination from buried tree stumps 
and construction debris.
■■■■■  “Midnight dumping” on vacant land parcels.
■■■■■  Past landfills, lagoons and other solid waste 
disposal areas.

EPA Superfund’s “innocent landowner” exemption  
may apply.

Entities that acquire property and had no knowledge 
of the contamination at the time of purchase may be 
eligible for the “innocent landowner” (ILO) defense to 
Superfund liability if they conducted all appropriate 
inquiries (AAI) prior to purchase and complied with 
other pre- and post-purchase requirements. Under 
the Comprehensive Environmental Response, 
Compensation, and Liability Act (CERCLA or Superfund 
Act), a purchaser who “did not know or had no reason 
to know” of contamination would not be liable as a 
CERCLA owner or operator. To establish that s/he had 
no reason to know of the contamination, a landowner 
must demonstrate that s/he took “all appropriate 
inquiries into the previous ownership and uses of the 
facility in accordance with generally accepted good 
commercial and customary standards and practices.” 
Bear in mind that there are exceptions and it can be 
difficult to qualify for this exemption.

Some common cases of environmental claims –  
no scarcity of examples

Environmental issues can surface long after the property 
is purchased and therefore require ongoing monitoring 
and due diligence. As the claims examples below 
illustrate, there are a variety of ways you can be liable for 
environmental issues at your property.  

Hospital – Mold: A mechanical contractor was hired 
to perform HVAC repairs at a hospital. No medical 
procedures were performed during the actual 
renovation activities and proper measures were taken 
to ensure proper encapsulation. Despite the controls, 
one year after completion of the project, the contractor 
was notified that several aspergillus (a type of mold 
species) infections had occurred several months after 
valve replacement surgeries. Internal and governmental 
investigations identified the source as the hospital 
operating room shortly after the renovations. The 
hospital was sued by several of the patients sustaining 
secondary infections. The hospital and the contractor 
contributed to settle the claim.

Developer – Contaminated Soil: New construction 
commenced on a previously undeveloped parcel of 
land. During excavation and dewatering activities, 
contaminated groundwater was discovered. The 
developer was required by State regulatory authorities 
to collect, test and treat groundwater pumped out 
during the excavation process. Contaminated soils 
were also discovered at the site. Construction delays 
and additional expenses totaling over $1M were 
incurred by the developer. It was eventually determined 
that the contamination had migrated from a nearby 
manufacturing facility that had gone into bankruptcy 
several years prior to the development project.

Manufacturing Facility – Solvent-Laced Wash Water: 
A small paint manufacturing company performed routine 
drum washing operations over a severely compromised 
concrete containment pad. Over time, solvent-laced 
wash water migrated through cracks in the concrete and 
into the subsurface soils and groundwater. The plume 
of solvents traveled off site and contaminated a nearby 
municipal water supply well. The municipality filed suit for 
cleanup and property damage claims as the well had to 
be fitted with costly remedial technologies to provide safe 
drinking water for its customers.

Self-Storage Facility – Illicit Abandonment: A self-
storage facility repossessed a locker from a renter who 
had missed several payments. Upon gaining control 
of the rental space they found 12 drums of hazardous 
material. The renter could not be found, so the owner 
of the storage facility was required to pay for the 
disposal of the drums. In addition, soil and groundwater 
investigations were required due to staining on the floor 
of the unit, which resulted in the need to excavate several 
tons of impacted soils.

Manage pre- and post-transaction risk.

Generally, since contamination or hazardous substances 
on the property can greatly affect the value of the real 
estate, a buyer often includes in its purchase agreement 
an environmental inspection contingency. This allows the 
buyer to terminate the contract or renegotiate certain 
terms if the environmental conditions are not acceptable 
to the buyer. Because a cleanup operation may interfere 
with the purchaser’s business or operations on the 
property and its stream of income, potentially impairing 
its ability to repay the loan, a lender may make its loan 
commitment letter contingent on the acceptability of 
environmental findings from the due diligence period.

Purchasers should be wary of assuming there is no 
risk for non-obvious properties. Mold or toxic drug 
contamination, for example, can be an issue in ANY 
property – high-end hotel, school, apartment building, 
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etc. Lease clauses and risk transfer mechanisms 
(insurance) need to be carefully considered; insurance 
protection is a key part of any environmental risk 
management plan. 

There are two types of pollution policies:

1. Site or premises pollution liability insurance 
provides coverage for bodily injury, property 
damage, legal expenses and clean-up costs 
resulting from pollution conditions arising from 
covered locations. 

2. Third-party pollution or contractor’s pollution 
liability insurance covers an environmental event 
resulting from work activities. 

Policies are available either on a project or blanket 
program basis. Project policies provide coverage for 
all operations performed by the insured during the 
construction/work period and can include “tail” coverage 
to address an extended reporting period. A blanket 
program provides coverage on an annual basis for all 
defined covered operations taking place during the policy 
term. A typical policy can provide coverage while you are 
on the job as well as after your completed operations. 
Typically, contractor’s pollution is included in a combo 
policy with Contractors Errors & Omissions policies.

Prevention plays an important role. 

In addition to providing protection against 
environmental exposures, having established standard 

operating procedures for environmental exposure 
prevention will influence underwriters favorably when 
determining coverage and rates. Insurance protection 
is a key part of any environmental risk management 
plan. General liability and property insurance typically 
do not provide protection for environmental exposures. 
Because there is no standard for environmental 
insurance coverage, the protection can vary greatly. 
It’s important to work with an insurance broker who 
has environmental expertise and can walk you through 
coverage applying to losses from property damage, 
cleanup expenses, bodily injury, defense expenses, 
business interruption and loss of income.

Related resource

Commercial Real Estate and Contractual Risk Transfer. 
Savvy commercial real estate owners, developers, 
investors and property managers know that contractual 
risk transfer (CRT) is a key tool in managing commercial 
real estate operations and plays a substantial role in 
managing the total cost of risk.

(Continued from page 3)

If you have questions or comments  
about the issues discussed in this 
article, feel free to contact Erik Hansey 
(ehansey@cbiz.com, 816.945.5226) of 
CBIZ Insurance Services our touch base 
with our Infrastructure & Project  
Advisory Group (IPAG). 
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BY BOB GELLMAN

The 2017 tax reform law referred to as the Tax Cuts 
and Jobs Act (TCJA) created a unique opportunity 
for investors to both defer and avoid capital gain 

taxes. Taxpayers can now realize substantial tax savings by 
investing in Qualified Opportunity Funds (QOF), which are 
designed to attract new investment into designated low-
income communities or Qualified Opportunity Zones (QOZs). 

Taxpayers take advantage of the QOZ program by selling 
an investment generating capital gains and reinvesting 
any portion of the gains into a QOF or other qualified 
investment within 180 days of the initial sale. So long 
as the conditions of the program are met, taxpayers 
can take advantage of up to three distinct tax benefits. 
They can elect to temporarily defer the capital gains tax 
on the sale of the initial investment until the earlier of 
the date the QOZ investment is sold or Dec. 31, 2026. 
If the QOZ investment is held for at least five years, 
the basis in the reinvested property is increased by 
10 percent of the capital gain that would have initially 
been realized. If the investment is held more than seven 
years, the basis in the reinvested property is increased 
by another 5 percent. This provision results in a 15 
percent permanent exclusion of the originally deferred 

gain. Finally, if the QOZ investment is held at least 10 
years, the taxpayer can elect to step up the basis on the 
QOZ investment to its fair market value on the date the 
investment is sold, thereby permanently avoiding any 
post-acquisition gain.

While details of the QOZ program as enacted lacked 
clarity, the IRS has recently released proposed 
regulations that provide some clarity to previously 
unanswered questions. The following is a brief overview 
of the key elements of the law and the newly proposed 
regulations.  

Which Gains Can Be Deferred? 

Any gain from a qualifying investment sale that is 
treated as capital gains for federal tax purposes can 
be deferred. This includes short-term and long-term 
gains, as well as any gain resulting from a Section 1231 
sale of real estate used in a trade or business and 
unrecaptured Section 1250 gain. 

Any gains treated as ordinary income, such as recaptured 
depreciation, or gains resulting from a sale to a related 
person do not qualify. 

Your Qualified Opportunity 
Zone Questions Answered

(Continued on page 6)
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Who Can Invest in a QOF?

Any taxpayer who would otherwise owe capital gains tax 
on the sale or exchange of an investment is eligible for 
the program. 

Partnerships should consider their QOF investment 
options carefully as they have two options for taking the 
capital gains deferral election: at the partnership level 
or at the individual partner level. Taking the deferral at 
the individual level gives taxpayers more time to make 
a qualifying investment into a QOF or directly into a 
qualifying QOZ property or business. The 180-day window 
for partnerships to make the election begins on the date 
of the sale or exchange. For partners, the first 180-day 
window runs concurrently with the partnership’s, and the 
second window begins on the last day of the taxable year 
the investment was sold. 

How Is the Capital Gains Deferral Elected? 

Taxpayers will file the Form 8949 with their federal 
income tax return to elect the capital gains deferral on 
the qualifying investment into a QOF. 

Does All of the Gain of the Investment Need to Be 
Reinvested in the Same QOF?

Proceeds from the sale of an investment can be split among 
several different QOFs or direct investments and still qualify 
for capital gains deferrals and the other QOZ benefits, as 
long as the QOF or direct investments are made within the 
180-day window from the original investment sale. 

Does the Election of the Capital Gains Deferral Affect 
Whether the Gain Qualifies as Short-Term or Long-Term 
Capital Gains?

The tax attributes of the capital gains will be the same 
at the end of the deferral period as they were when the 
taxpayer made the deferral election.

What Are Eligible QOZ Investments?

90 percent of the investments of a QOF (operated 
as a partnership or corporation) must be in Qualified 
Opportunity Zone Property (QOZP). QOZP includes 
QOZ stock, QOZ partnership interests or QOZ business 
property (QOZBP). Debt investments are not eligible 
for the QOZ Program. In the proposed regulations, the 
IRS clarifies that investments in QOFs must be equity 
interests and that capital structures that provide non-pro 
rata distributions are eligible investments.  

QOZBP is any tangible property used in a trade or 
business acquired after 2017 that is substantially used 
in the QOZ or QOZ property that is substantially improved 
after acquisition.

(Continued from page 5) The substantial improvement test is met if, during 
the 30-month period after the date of acquisition, 
additions to basis of the QOZ property equal or exceed 
the adjusted basis of the property at the beginning of 
the 30-month period (often referred to as the “doubling 
down” requirement). This appears to allow the QOF to 
use depreciated basis when calculating the doubling 
down amount. The proposed regulations clarify that 
the basis of the land is not part of the reinvestment 
requirement. Left unanswered is the case where the 
investment is in raw land.

A QOZ business (QOZB) is a specifically defined term that 
varies depending on whether the QOZB is owned directly 
by an investor or QOF, or owned indirectly through a 
corporation or partnership investment of an investor or 
QOF.  

In general, a QOZB is one where: 

1. Substantially all QOZBP is located in the QOZ (from 
70 percent indirect to 90 percent direct ownership);

2. At least 50 percent of the gross receipts are from 
the active conduct of the QOZB;

3. A substantial portion of the intangible property is 
used in the active conduct of the QOZB;

4. Less than 5 percent of the average unadjusted 
bases of property is attributable to nonqualified 
financial property; and

5. The business does not include certain enterprises 
such as golf courses, country clubs and liquor 
stores.

At least one commentator has stated that the proposed 
regulations provide that items two to five above are 
limited or do not apply if the QOZB is directly owned; 
however, she indicates that was probably not the 
intended result. Regarding item two, it is very important 
to recognize that a QOZB selling outside of the QOZ will 
receive non-qualifying gross receipts. This provision 
skews the type of QOZBs toward smaller businesses 
selling locally within the QOZ and real estate. This 
rule puts a limitation on investment in job-producing 
businesses with significant sales outside the QOZ.  

Nonqualified financial property includes cash, cash 
equivalents and certain debt instruments. The proposed 
regulations provide a working capital safe harbor to 
accommodate cash to be invested in or run the QOZB. As 
long as the QOZB has a written plan that identifies cash 
being held for a project and there is a written schedule 
for the use of that cash and the business substantially 
complies with that plan and schedule, the committed 
cash will be considered reasonable working capital for up 
to 31 months.

(Continued on page 7)
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In addition to the federal tax rules for qualifying 
investments, direct investors or investment funds for 
multiple investors should seek advice on opportunities 
and restrictions on businesses, real properties and 
public/private partnerships (P3) under local government 
rules applicable in a QOZ.

Can Taxpayers Reinvest QOF Investments into Other 
QOFs and Still Qualify for the Capital Gains Deferral?

So long as the investment is made prior to Dec. 31, 
2026, any investment proceeds from a QOF investment 
that are reinvested into another QOF will qualify for 
capital gains deferral.

How Does the Expiration Date of the QOZ Designation 
Affect the QOZ Program’s Tax Benefits?

So long as the investment in a QOF is made by June 29, 
2027, the taxpayer can take advantage of the deferral of 
capital gains and step-up in basis. To take advantage of 
the post-acquisition capital gains exclusion, the taxpayer 
would need to hold the QOF investment until at least 
June 29, 2037 but no later than Dec. 31, 2047.  

How Does an Entity Become a QOF?

Provided the program’s other requirements are met, the 
proposed regulations clarify that entities self-certify to 
become QOFs by filing the Form 8996 with their federal 
income tax return. 

What Are a QOF’s Compliance Requirements?

The Form 8996 will be used to verify compliance with the 
requirement that 90 percent of the QOF’s investments 
are used to fund projects in QOZs. That requirement is 
calculated by measuring the percentage of QOZBP held 
in the fund at its taxable year’s six-month mark and last 
day of its taxable year, then taking the average of the two 

(Continued from page 6) percentages. Entities failing to meet the 90 percent test 
will face monthly penalties.

Can LLCs and Pre-existing Entities Be Used for QOFs?

The proposed regulations clarify that an LLC taxed as 
a corporation or partnership can self-certify as a QOF 
with the Form 8996. A single-member LLC treated as a 
disregarded entity will not qualify, however.

Pre-established corporations can self-certify as QOFs 
so long as they did not acquire a significant amount of 
tangible property prior to Dec. 31, 2017.

Other Clarifications

A public hearing on the proposed regulations is 
scheduled for Jan. 10, 2019. The IRS is soliciting 
comments on all aspects of the proposals, including 
the definition of “original use” and “substantial 
improvement.” 

How to Apply QOZ Guidance

The proposed regulations provide guidance on how 
the IRS intends to apply the rules of the QOZ program. 
Taxpayers should note that the proposed regulations are 
not law until they are finalized; however, taxpayers may 
rely on the proposed regulations prior to finalization if 
they are relied upon in their entirety and in a consistent 
manner. For assistance in evaluating your QOZ 
opportunities, please contact us. 

If you have questions or comments  
about the issues discussed in this 
article, feel free to contact Robert  
Gellman (bgellman@cbiz.com, 
858.795.2110).
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Are Public-Private Partnerships the 
Solution for the U.S. Infrastructure Issue?
BY CHRISTOPHER HANEWALD

 Despite frequent mention in both local and 
national political campaigns, the United 
States’ well-documented issue with crumbling 

national infrastructure just cannot seem to garner 
the attention that some feel it deserves. While many 
typically associate the buzz-word “infrastructure” with 
crumbling roads and bridges, the issues are far more 
pronounced than what we see on our daily commute. 
Recent tragedies involving aging municipal water pipes, 
overloaded sewer systems and even burst dams should 
remind us that these issues can amount to more than 
just delays in travel and, in fact, can be life-threatening.

Not only are the threats real, but the rate of deterioration 
of U.S. infrastructure is accelerating. In 2017, a report 
issued by the American Road & Transportation Builders 
Association found that 54,259 bridges throughout 
the U.S. were rated as “structurally deficient;” and the 
average age of those bridges was 67 years. Meanwhile, 
the Interstate Highway System, initially funded and 
signed into law by Dwight Eisenhower in 1956, is 
comprised of nearly 46,876 miles of roadway that were 
largely constructed in the succeeding two decades. More 
alarming than just the age of these systems, however, 
is that often times these bridges and roadways were 
constructed with the intent of carrying less than half of 
the daily traffic they handle today.

Compounding the rate of deterioration are new 
technological developments placing even further strain 

on existing infrastructure. The rise and dominance of 
e-commerce within the last decade means that, while 
the Amazon shipping might be free, the indirect costs 
are borne by state and federal governments in the form 
of increased traffic and usage of these ailing systems. 
Additionally, the increasing popularity and affordability 
of electric vehicles means that the free-rider problem 
on American roadways is only getting worse, as the 
Highway Trust Fund continues to be funded by the 
federal excise tax on gasoline and diesel, which has not 
been increased since 1993.

Moreover, with every passing year, the funding gap to 
repair and replace existing structures becomes ever 
more costly. The American Society of Civil Engineers, in a 
2017 report, projected that the cumulative infrastructure 
funding gap would eclipse $2 trillion by 2025. Even more 
staggering are the direct and indirect costs associated 
with these projected funding gaps. It is expected that the 
economic consequences could amount to $3.9 trillion in 
losses to the U.S. GDP; $7 trillion in lost business sales; 
and 2.5 million lost American jobs all by 2025. Thus, as 
the numbers indicate, simply ignoring the problem will 
only further exacerbate these looming issues.

Perhaps it is the convergence of many of the issues 
mentioned above that has led to increased calls for public-
private partnerships to alleviate or mitigate the ever-
growing list of problems with U.S. infrastructure. The shape 
and structure of those partnerships, however, is a different 

(Continued on page 9)
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story. Within the last decade, there is already at least one 
disastrous example of one such partnership, involving the 
Indiana Toll Road, not going according to plan. 

While one glaring failure might temper expectations, 
investors both within the U.S. and globally still appear to 
have interest in these potential investment opportunities. 
The Port of Miami Tunnel project is hailed as a success 
for its unique financing structure, utilizing private 
dollars from a Paris-based investment fund and state 
and federal funds to complete the nearly $900 million 
project. As far as new projects are concerned, this type of 
creative bundling and packaging of financing to complete 
major infrastructure projects may become the new norm 
as the federal government continues to struggle to simply 
maintain what already exists.

Furthermore, provisions contained within last year’s 
tax reform law, commonly called the Tax Cuts and 
Jobs Act (TCJA), might further stoke appetite for 
these investments, as favorable deductions for 
capital investments might benefit investment funds 
seeking long-term returns. On a state and local level, 
infrastructure upgrades in the immediate vicinity of 

 Headlines warning about the growing epidemic of 
opioid substance abuse permeate newsrooms 
across the country. As the government, prescribers 

and pharmaceutical industry itself have begun to make 
opioid drugs more difficult to acquire, many victims 
of opioid abuse have turned to the cheaper and more 
accessible alternatives, heroin and fentanyl, contributing 
to a large jump in fatalities. 

Owners of commercial real estate have begun to directly 
feel the impact of this epidemic. Landlords are being 
brought to court by tenants who have been injured by 
criminals while in their rental properties, often connected 
to drug activity. Settlements with tenants often reach 
into millions of dollars. And cleanup of property that 

(Continued from page 8)

For more information about this and 
related issues, contact Christopher 
Hanewald (901.685.5575), the CBIZ 
Infrastructure & Projects Advisory 
Group (IPAG) or your local CBIZ MHM 
tax professional.

large-scale real estate developments will continue to 
be funded through the use of local government grants 
and tax incremental financing. It is important to note 
though, due to another change brought about by the 
TCJA, depending on who is deemed to be the beneficial 
owner of a roadway improvement or a newly constructed 
parking garage, the receipt of funds might result in a 
taxable event.

Ultimately, as the variety of problems facing U.S. 
infrastructure continues to worsen and become more 
costly by the year, the only way forward might be through 
increasing dependence on the private sector. This will 
require development and financing of those projects 
to become progressively more complicated as tax 
incentives, government grants and private money are 
pooled together to keep America moving.

Unique Risks of 
Opioid Epidemic  
for Commercial  
Real Estate

has been used as a processing or distribution site 
requires specialized drug-decontamination, as a report 
by the Boston Herald bought to light. Some drugs (e.g., 
methamphetamine, fentanyl) can make the property 
uninhabitable without professional cleanup and, even 
then, it may be difficult to find new tenants and property 
value may decrease. 

Talk about a whole new world of risk – as if cyber and 
disaster aren’t enough. Here are the facts.

Landlord responsibilities and liabilities 

In most states and jurisdictions, landlord responsibilities 
cover, at least to some degree, protection of their tenants. 
This protection responsibility may impose a legal duty on 
the landlord to take steps to protect their tenants from 
criminal acts, such as drug use or distribution, by other 
tenants. Landlords also have a responsibility to protect the 
neighborhood from the criminal activities of their tenants.

Landlords can be sued for public nuisance, and law 
enforcement and government authorities can impose 
fines or seek criminal penalties against a landlord who 
allows drug dealing on his or her property. You could be 
liable for the activity itself and, in some cases, liable for 
injuries or other harm to tenants or community members, 
stemming from the illegal activity.

(Continued on page 10)
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There are a number of steps a landlord can take to limit 
potential liability caused by criminal tenants, including:

■■■■■  Screen tenants carefully. Ask key questions 
about criminal histories on rental applications. In 
addition, many states allow landlords to run credit 
reports on potential tenants. These checks can be 
a great help in finding good tenants.
■■■■■  Include an explicit clause in the rental agreement 
that states that the landlord has the option of 
evicting any tenant who is dealing or making drugs 
in the rental property. If any tenant is caught 
violating this clause, do not listen to arguments; 
evict them immediately.
■■■■■  Listen to other tenants if they complain of strange 
odors or a high amount of traffic in and out a 
certain apartment or rental property.

Maintaining the security features of your property will 
limit access and your responsibility for criminal acts, 
particularly acts of others who are not tenants.

■■■■■  Ensure that all rental units meet or exceed the 
safety laws for the area. For example, if a locking 
doorknob and a deadbolt are required, make sure 
they are in proper working order. You might also 
install a sliding chain lock.
■■■■■  Install a security system that is designed to 
counteract potential vulnerabilities. For example, 
install alarms or bars on accessible windows.
■■■■■  Going along with the previous point, the landlord 
should educate tenants about the crime status 
in the neighborhood and provide training in any 
installed security systems.
■■■■■  Regularly inspect the rental properties for any 
signs of potential crimes and fix any broken 
security measures that are in place.
■■■■■  Be careful and deliberate when it comes to 
choosing a property manager. Find the right 
balance of skills and temperament to safeguard 
your property and your tenants.

Illegal substances are often also lethal –  
the hazmat issue 

The owner of an apartment building entered a unit that 
had been vacated and discovered that the renter had 
left behind an illegal meth lab and related chemicals. 
The renter could not be located and the landlord was 

left with responsibility for the cleanup. Not only did 
the owner have to clean up the contaminants that had 
been released into the room but had to pay to remove 
the leftover chemicals that were still in containers. 
Cleanup and disposal costs were in excess of $100,000. 
(Example of an insurance claim, Great American 
Insurance Group.)

The presence of lethal substances on your property as 
the result of illicit activity is a real possibility. A makeshift 
drug lab can be installed almost anywhere – from high-
end rental properties to a remote distribution warehouse. 
Unlike heroin and other opioids, fentanyl can linger in the 
air and make any area a potential death trap. Cleaning up 
a property that has been a drug scene involving fentanyl 
or methamphetamine should be assigned to contractors 
trained in hazmat control.

Bottom line

Recognizing and reducing risks related to drug activity 
should be a standard part of every landlord’s safety and 
security program. Depend on your risk advisor to help 
you recognize, manage and potentially mitigate those 
risks. Limiting your liabilities will begin with the broadest 
possible review of vulnerabilities and local and state legal 
requirements. Implement required safety features. Be 
sure your associates are trained to react properly if any 
remains of drug use or processing is found. 

Not discussed in this article but another important 
concern for any employer – helping your staff 
understand the dangers of the opioid epidemic, how 
to avoid the disorder, spotting it in those around them 
and knowing how to get help. 
The numbers are shocking. 
Four out of five people who 
use heroin started with a 
prescription opioid, according 
to Surgeon General Jerome 
Adams. It is no longer 
possible to turn a blind eye 
to the opioid epidemic. 

Related resource

Whitepaper on the Opioid 
Epidemic – a list of 
resources and solutions is 
included in this in-depth 
look at how you can help 
your employees and protect 
your bottom line.

(Continued from page 9)

The Opioid Epidemic 
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