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T he bill introduced as the Tax Cuts and Jobs Act (TCJA) was signed into law by the 
President on December 22, 2017. It is the most far reaching tax change to affect 
the real estate sector since the Tax Reform Act of 1986. Generally speaking, 

real estate fared well under the new law.

It is important to note that the TCJA was passed quickly, left many questions 
unanswered and contained some drafting errors, so we expect that there will be a 
technical corrections bill to clarify some of the provisions in the initial law. Bear in mind 
that any technical corrections may be hampered by the Senate reconciliation rules 
– the same rules that allowed the bill to pass with a simple majority. It is likely that 
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uncertainties will remain at the time 2018 tax returns 
are filed next year, and positions taken on those returns 
may later prove to be incorrect when further guidance is 
eventually published. Furthermore, many of the provisions 
discussed below are set to expire at the end of 2025, 
setting the stage for a new set of “extenders” similar to 
the annually expiring Bush Tax Cut provisions. For states 
that do not adopt the TCJA changes, the disparity between 
federal and state taxable income will likely increase.

Pass-Through Entities

TCJA permits a deduction of up to 20 percent of the 
qualified business income from pass-through entities 
(partnerships, LLCs, and S Corporations) and sole 
proprietorships – individuals who own their real estate 
directly or through a single member LLC. The deduction 
is available to both individual owners and trusts and 
is computed at the individual or trust level. It is limited 
to the lesser of (a) 20 percent of qualified business 
income or (b) the amount that is the greater of (i) 50 
percent of W-2 wages paid by the qualified business or 
(ii) 25 percent of W-2 wages paid plus 2.5 percent of the
unadjusted basis of qualified depreciable property used
in the qualified business.

W-2 wages are defined as total wages subject to wage 
withholding, elective deferrals and deferred compensation. 
Not included in the definition are guaranteed payments – a 
common form of compensating partners or LLC members 
for services rendered by them to the entity. Furthermore, 
W-2 wages exclude amounts that are not properly 
allocable to qualified business income. This provision 
would appear to also exclude compensation paid to an S 
corporation shareholder from the definition of W-2 wages; 
however, commentators are divided over this treatment, 
and it may require clarification in a technical corrections 
bill or new regulations.

Qualified depreciable property includes property that has a 
depreciable period that ends at the later of 10 years from 
the date the property is placed in service or the end of its 
regular depreciable tax life. Property that has a MACRS 
depreciation period shorter than 10 years is treated (solely 
for this purpose) as being depreciable over 10 years.

To illustrate, an asset placed in service in 2011 with 
a five-year depreciable tax life that expired in 2016 
is still qualified property for this test because the 10-
year period from the date it was placed in service runs 
through 2021. The addition of the test involving 2.5 
percent of the basis of depreciable property was added 
by the Conference Committee to address concerns 
of real estate owners who may employ property 
management companies in lieu of paying wages to 
employees. One of the many unanswered questions 

(Continued from page 1) in the law is whether the unadjusted basis of property 
acquired in a Section 1031 like-kind exchange is reduced 
by the deferred gain for purposes of this provision. 
Congress has directed the IRS to issue guidance on this, 
but the timing of any such guidance is uncertain.

Note that the new deduction is available without regard 
to the level of owner participation in the business, so 
passive investors are also eligible to claim the deduction. 
Gain from the sale of real estate, except for depreciation 
recapture, is not considered qualified business income 
and is therefore ineligible for the 20 percent deduction. 
REIT dividends are treated as qualified business income, 
whereas interest, dividends and capital gains are not. 

The new law does not purport to redefine the nature of 
a trade or business for tax purposes. Many real estate 
entities are structured to own and lease a single rental 
property. Because the new deduction is available only 
against qualified business income, existing nuances and 
ambiguities regarding the determination of an activity’s 
status as a trade or business will remain. For example, 
the IRS has historically challenged whether a “triple-net 
lease” of a single rental property rises to the level of a 
trade or business. In that case, the income would not be 
qualified business income eligible for the new deduction.

Depreciation

Since the beginning of the decade, Congress has 
implemented many favorable depreciation changes 
that affect all industries, including real estate. The TCJA 
has continued this trend, where qualifying property 
acquired and placed in service after September 27, 
2017 is eligible for 100 percent bonus depreciation in 
the year it is placed in service. The 100 percent rate 
drops by 20 percent per year, beginning in 2023 until it is 
eliminated in 2027. Also, now for the first time, the 100 
percent expensing is available for both new and used 
property. Eligible assets are those with a depreciable 
life of 20 years or less and are expected to include the 
expanded definition of “qualified improvement property.” 
This includes property previously defined as qualified 
restaurant, retail and leasehold improvement property.

Qualified improvement property under the TCJA 
comprises work done to the interior of a commercial 
building and placed in service any time after the date the 
building was first placed in service. It does not include 
costs related to the enlargement of the building, an 
elevator or escalator, or the internal framework of the 
building. A significant drafting error, however, failed to 
grant qualified improvement property the reduced 15-
year class life (from the 39-year class life it had under 
the prior law); therefore, it will also not qualify for 100 
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A complete list of upcoming webinars 
can be found here.

The Impact of Tax Reform on  
International Businesses and Investments

Presented Jan. 25, 2018 | Recording Available Online

We will focus on the new law’s impact on international businesses, 
including insight into how to best respond to the new provisions.

How the Real Estate Sector Can 
Prepare for Tax Reform Changes

Presented Jan. 30, 2018 | Recording Available Online
We will focus on the new law’s impact on real estate businesses, 

including insights into how CRE businesses and investors can 
respond to the new provisions.

Eye on Washington
A wealth of resources including analyses of the new law,  

focused articles, items in the news and webinars.  
(See also the Jan 30th webinar described below.)

Tax Reform Changes Affecting Contractors
Comprehensive review of the Tax Cuts and Jobs Act (TCJA) 

authored by Cord Armstrong, Managing Director,  
CBIZ MHM – Phoenix for the Construction Financial  

Management Association (CFMA).

(Continued on page 4)

percent expensing without correction. This is expected 
to be addressed in a future technical corrections bill, 
although that is not certain.

An additional depreciation benefit for commercial 
property is available under Section 179, which permits 
expensing of assets that otherwise would need to be 
capitalized and depreciated. TCJA expands the annual 
Section 179 limitation from $500,000 to $1 million, 
with a phase out beginning at $2.5 million of qualifying 
assets placed in service. Section 179 is available 
for qualifying improvement property, property that 
is required to be depreciated under the Alternative 
Depreciation System (ADS) and, now under the TCJA, 
property that includes roofs, HVACs, fire protection and 
alarm systems, and security systems.

Cost segregation studies will be more valuable than 
ever as a result of these changes to 100 percent bonus 
depreciation and Section 179.

Business Interest Limitation

The TCJA limits the interest expense deduction for any 
business to its interest income plus 30 percent of its 
adjusted taxable income (essentially EBITDA). Businesses 
whose average annual gross receipts for the prior three 
years are less than $25 million are exempt from this 
new limitation. Excess unused business interest can be 
carried forward indefinitely. The new limitation could have 
a dramatic impact on large, debt-financed real estate 
operations, which are common in the industry.

However, a real property trade or business (RPTB) has 
the option to elect out of the business interest limitation, 
thereby allowing it to deduct its interest expenses in full. 
An RPTB includes development, construction, rental, 
management, leasing and brokerage activities. The trade-
off for this election is that the RPTB must depreciate 
its assets, including qualified improvement property, 
using ADS rules, which means bonus depreciation is not 
available. As noted above, ADS property is still eligible 
for Section 179 expensing; however, with the $25 million 
average annual gross receipts threshold and the Section 
179 phase out starting at $2.5 million, this may be less 
valuable. Despite this trade-off, electing to avoid the 
interest expense limitation will still likely be worthwhile 
for larger mortgaged properties. 

Excess Business Losses

The TCJA added a new loss limitation rule applicable to 
non-corporate taxpayers whose trade or business losses 
are now limited to $500,000 annually for joint returns 
($250,000 single). Any excess loss is carried forward 
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as a net operating loss. This means, for example, if 
interest expense, 100 percent bonus depreciation or 
enhanced Section 179 deductions have helped generate 
an overall pass-through loss of $1 million, an individual 
can only use $500,000 of it to shelter other income (e.g., 
wages, interest, dividends or capital gains) in that year. 
Remember, the passive loss limitation rules still apply, 
so the excess business loss provisions are most likely to 
affect taxpayers qualifying as “real estate professionals.” 
The limitation applies to the aggregate of all personal 
and pass-through losses for the year.

Net Operating Losses

Net operating losses can no longer be carried back two 
years and instead are now carried forward indefinitely. 
The deduction is limited, however, to 80 percent of 
taxable income (determined without regard to the NOL 
deduction) for losses arising in taxable years beginning 
after December 31, 2017.

1031 Exchanges

Despite initial discussions to the contrary, the new tax 
law left intact the tax deferred Section 1031 like-kind 
exchanges for real estate held for rental or investment. 
The ability to use like-kind exchanges for personal 
property (e.g., aircraft, automobiles, yachts, artwork, 
etc.), however, was eliminated under the TCJA.

Carried Interests

Politicians engaged in a great deal of discussion over the 
past few years about preventing the holders of carried 
interests from enjoying capital gains tax treatment 
for profits interests in partnerships granted without 
corresponding capital contributions. Ultimately, the TCJA 
made a fairly modest change in this area by increasing 
the holding period to qualify for the long-term capital 
gains tax rate from the normal one year to three years. 
In real estate, carried interests are typically seen as 
“promote” or “back end” interests, and the change to a 
three -year holding period—while moderate compared to 
an outright ban—can be significant in today’s real market 
where rapid appreciation is common.

Tax Credits

The Low-Income Housing Tax Credit, Historic 
Rehabilitation Tax Credit and New Markets Tax Credit are 
all preserved under the TCJA. However, the Rehabilitation 
Credit for non-historic buildings built before 1936 has 
been repealed.

Estate and Gift Planning

The TCJA doubled the lifetime death and gift exemption 
to $11.2 million per person. (This is an estimated 

amount; the final amount that is indexed for inflation 
has not yet been released.) Discounts for lack of 
marketability and control were not affected by TCJA. 
A proposed regulation issued in 2016 that would 
have greatly reduced the ability to use discounts was 
withdrawn, making real estate an excellent asset to 
consider transferring as part of an overall estate plan.

Takeaway

For the real estate world, the TCJA did not result in tax 
simplification. That being said, the new law offers many 
tax benefits for real estate owners and some trade-
offs in other areas. Please contact your local CBIZ tax 
professional for information on how the new law affects 
your particular tax situation.

Related Content:

■  The Precarious Fate of Qualified Improvement 
Property 

■  Brace for Impact: How Commercial Real Estate 
Can Prepare for Revenue Recognition Changes

(Continued from page 3)

Paul Rosenkranz is a Managing Director 
in the CBIZ MHM Los Angeles office.  
He has advised clients on tax 
minimization and business growth 
for over 30 years. He can be reached 
at prosenkranz@cbiz.com or 
310.268.2029.
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6 TCJA Takeaways on Bonus Depreciation 
and Cost Segregation
BY LARRY ROSENBLUM

 Virtually all taxpayers will be impacted in some 
way by the new tax law introduced as the Tax 
Cuts and Jobs Act of 2017 (TCJA). Individuals and 

corporate entities alike now endeavor to identify key 
relevant changes as they plot out their tax compliance 
and management strategies. For commercial real estate 
owners and investors, there are several advantageous 
features to consider. Cost segregation studies will be key 
in identifying and substantiating preferred tax treatments.

1.  Bonus depreciation: Bonus depreciation of 100 
percent (immediate expensing) is a key benefit for real 
estate owners and investors. Prior to TCJA, bonus 
depreciation only applied to newly constructed or 
original use property. TCJA includes used property 
acquired after September 27, 2017 (through 2022) for 
this treatment as well. Additionally, properties under
$1MM can now take advantage of bonus depreciation. 
A cost segregation study will establish what costs will 
qualify for 100 percent bonus depreciation.

2.  Importance of in service date: For newly constructed 
property, it is important to know when a binding contract 
was entered into between the owner and the general 
contractor for construction, as pre Sept. 27, 2017 
contracts will not get 100 percent bonus even if the 
property is placed in service after Sept. 28, 2017 – but 
will get 50 percent bonus based on the contract date.

3.  Increased 179 Expenses: Qualifying property now 
includes roofs, HVAC systems, fire protection, alarm 
systems, and security systems. Additionally the 
allowable expense has been increased from $500,000 
to $1,000,000 in 2018, with the phase-out deduction 
increased to $2.5M. These rules now include tangible 
personal property acquired for rental properties, 
furniture, and appliances and add another benefit and 
increased value to a cost segregation study.

4.  Pass-through Deduction: With the potential 20 
percent deduction for pass-throughs in play for 2018, 
the effective federal tax rate drops from 39.6 percent 
to 29.6 percent (37 percent x 80
percent). While each case is unique, it may be 
beneficial to take advantage of the deduction against 
a higher rate of tax in 2017, if possible. You will want 
to discuss this with your tax advisor.

5.  Qualified Improvement Property (QIP): There are no 

longer separate requirements for Qualified Leasehold 
Improvement Property (QLIP) and Qualified Restaurant 
Property (QRP) and Qualified Retail Improvement 
Property (QRIP). These separate distinctions were 
eliminated as of Dec. 31, 2017, leaving only Qualified 
Improvement Property (QIP). For example, restaurant 
structure will now be depreciated over 39 years.  
NOTE: A significant drafting error failed to grant 
QIP the reduced 15-year class life. The result is 
depreciation over 39 years and no qualification for 
100 percent expensing without correction. This 
is expected to be addressed in a future technical 
corrections bill, although that is not certain.  Bonus 
depreciation is still available for qualifying assets as 
long as they are non-structural in nature. 

6.  The Tangible Property Regulations (TPR): TPR are
still in play. There still are significant tax benefits in
analyzing improvements made to buildings as the
TPR’s still recognize the ability to deduct certain
renovation costs as repair expenses if applicable.

In summary, it appears there will be both benefits and 
tradeoffs to consider for commercial real estate owners 
and investors. Clearly, though, cost segregation studies 
will be one important measure to properly evaluate and 
substantiate preferred tax treatments under TCJA.

Related Content

■  The Impact of the New Tax Law on Real Estate
Investment

■  The Precarious Fate of Qualified Improvement
Property

Larry Rosenblum is a Managing 
Director in the CBIZ MHM Boca Raton 
office. For additional information 
regarding tax reform, cost segregation 
studies and other tax matters, contact 
him at lrosenblum@cbiz.com or 
561.922.3006.
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BY BILL SMITH AND NATHAN SMITH 

 In what is likely a legislative error, depreciation of 
qualified improvement property is uncertain under the 
new tax reform law. Given the September 27, 2017 

effective date for bonus depreciation, this issue will have 
an immediate impact on 2017 tax returns filed this year.

Building improvements are generally depreciable over 
39 years, but certain types of qualified real property, 
including qualified leasehold improvements, qualified 
restaurant property and qualified retail improvement 
property, had historically been eligible for a 15-year 
cost recovery period and Section 179 expensing. Each 
of these three categories of qualified real property 
has unique criteria, with qualified restaurant property 
having the fewest limitations. Property that did meet the 
definition of any of these three categories was subject to 
a class life of 39 years.   

Bonus depreciation allows faster depreciation of assets 
with class lives of 20 years or less. The class life definition 
is important to understanding the Congressional oversight 
in the new law. Bonus depreciation allowed businesses to 
immediately deduct an increased percentage of the cost 
basis of qualifying property placed in service during that 

tax year. The bonus percentage, initially set at 50 percent, 
was set to drop to 40 percent in 2018, 30 percent in 
2019, and expire in 2020.

Qualified improvement property, as historically defined, 
was eligible for bonus depreciation. The original definition 
for qualified improvement property provided that the 
improvement must be to the interior portion of a building 
that is nonresidential real property and placed in service 
after the date the associated building was first placed in 
service. Such property did not need to be made pursuant 
to a lease, nor was the associated building required to 
be at least three years old when the improvement was 
placed in service. (These criteria were once required 
for bonus depreciation.) While the definition of qualified 
improvement property was similar to definitions of 
qualified real property, the qualified improvement property 
definition was relevant only to determine eligibility for 
bonus depreciation. For example, not all types of qualified 
restaurant property were eligible for bonus depreciation 
(such as the restaurant building itself).

The Tax Cuts and Jobs Act (TCJA) consolidated all four 
categories of qualified real property into one: qualified 

The Precarious Fate of 
Qualified Improvement Property

(Continued on page 7)
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improvement property (QIP). The new law was intended 
to describe the class lives of QIP, which would in turn 
determine its bonus depreciation eligibility. Although it 
is clear that Congress intended to make QIP eligible for 
a 15-year modified accelerated cost recovery system 
(MACRS) class life and 20-year ADS class life, the 
omission of a provision linking QIP to these class lives 
makes its depreciation uncertain.

Under TCJA, the enhanced bonus depreciation 
percentage is 100 percent – full expensing – for property 
with class lives of 20 years or less that are placed in 
service after September 27, 2017, and before January 
1, 2023. The enhanced bonus depreciation under TCJA 
phases out starting in 2023 and expires in 2027. The 
available bonus depreciation during that time is:

■  80 percent in 2023
■  60 percent in 2024
■  40 percent in 2025
■  20 percent in 2026

The enhanced bonus depreciation should be a 
significant benefit for business planning expansion and 
improvements projects, and other new purchases, but 
currently its application to QIP is unclear.

Legislative Oversight

One of the stated goals of the new tax reform law was 
simplification and, in that vein, the new law consolidated 
the separate definitions of qualified leasehold 
improvements, qualified restaurant property and qualified 
retail improvement property under the QIP banner. 
Hence, it is no longer necessary to maintain a category 
of qualified real property that is separate from qualified 
improvement property. This consolidation of definitions 
only applies to property placed in service after December 
31, 2017; however, the new rules on increased bonus 
depreciation apply to property placed in service after 
September 27, 2017. In the Joint Explanatory Statement 
released in conjunction with the final tax reform bill, 
the Conference Committee stated that QIP placed in 
service after December 31, 2017 would be eligible for 
15-year MACRS depreciation (“the conference agreement 
provides a general 15-year MACRS recovery period for 
qualified improvement property”), but the language within 
the bill itself does not include the reference necessary 
to include QIP among the property eligible to use the 15-
year MACRS cost recovery nor the 20-year ADS class life.

This is a major oversight that will need to be addressed 
in a technical corrections bill. In the meantime, it has 

(Continued from page 6)

(Continued on page 8)

http://www.cbiz.com/CommercialRealEstate
https://www.cbiz.com/commercialrealestate
https://www.youtube.com/user/CBIZSolutions
https://twitter.com/cbz
https://www.linkedin.com/company/cbiz


PAGE 81-800-ASK-CBIZ • www.cbiz.com/CommercialRealEstate CBIZ BizTipsVideos@cbz

important consequences for businesses making qualified 
improvements to real property because it eliminates QIP 
from eligibility for 100 percent bonus depreciation.

The uncertainty of the class life of QIP directly affects 
anyone in a real property trade or business (RPTB) with 
average annual gross receipts in excess of $25 million 
over the prior three years because of the interplay 
between 100 percent bonus depreciation and the new 
rules limiting business interest. An RPTB includes any 
real property development, redevelopment, construction, 
reconstruction, acquisition, conversion, rental, operation, 
management, leasing, or brokerage trade or business. 
For any type of entity, including an RPTB, business 
interest deductions after December 31, 2017 will be 
limited to the sum of business interest income plus 30 
percent of adjusted taxable income (computed without 
regard to deductions allowable for interest, depreciation, 
amortization, depletion, net operating losses and the 
pass-through entity deduction). An RPTB has the option 
to elect out of the business interest limitation rules 
and deduct all of its business interest expenses. If the 
business elects out, it will be required to depreciate any 
residential rental property, nonresidential rental property 
and QIP, using the ADS method with lives of 30 years, 
40 years and 20 years, respectively. The ADS method 
prohibits the use of bonus depreciation.

Under the bonus depreciation rules intended by 
Congress, an RPTB could then determine whether it 
makes more economic sense to elect out of the business 
interest rules (and thereby deduct all of its business 
interest and depreciate its assets using the longer ADS 
methods), or submit to the business interest limitations 
(and take 100 percent bonus depreciation on its QIP plus 
land improvements or other personal property building 
components (MACRS property with recovery periods of 
20 years or less)). 

Because of the Congressional oversight in failing to 
define QIP as property qualifying for 15-year MACRS 
class life and 20-year ADS class life, QIP is currently not 
available for 100 percent bonus depreciation and must 
be depreciated over 39 years. Furthermore, for property 
placed in service between September 27, 2017 and 
December 31, 2017, every business will have to use the 
prior definitions of qualified leasehold improvements, 
qualified restaurant property, qualified retail improvement 

property and qualified improvement property to determine 
what methods of depreciation apply.

What Businesses Can Do Now

Based upon the seemingly clear Congressional intent to 
include the appropriate class lives of QIP as expressed in 
the Joint Explanatory Statement to the final bill, Congress 
is likely to pass a technical corrections bill that will be 
retroactive to at least January 1, 2018 (the effective 
date combining all four prior classes of improvement 
property discussed above into QIP). Hopefully Congress 
will also cure the issue relating to QIP placed in service 
after September 27, 2017 (the effective date for 100 
percent bonus depreciation). This is not certain, however, 
especially in light of the budget reconciliation rule 
restraints that allowed the Senate to pass the law with 
a simple majority. RPTBs cannot count on being able to 
claim 100 percent bonus depreciation for QIP placed into 
service in 2018 if they elect out of the business interest 
limitation rules. We recommend that you work with 
your tax advisor to analyze how a 39-year depreciation 
schedule would affect your taxes moving forward.

CBIZ will keep you current as more developments on this 
matter emerge. If you have any comments, questions or 
concerns about qualified improvement property, please 
contact your local tax professional.

Related Content

■  Tax Reform and Its Impact Explained

■  Top 5 Accounting Issues Related to Tax Reform

■  Breaking Down the Conference Committee’s 
Reconciliation of the Tax Reform Bill Part 1: 
Business Provisions

DISCLAIMER: This publication is distributed with the understanding that CBIZ is not rendering legal, accounting or other professional 
advice. This information is general in nature and may be affected by changes in law or in the interpretation of such laws. The reader 
is advised to contact a professional prior to taking any action based upon this information. CBIZ assumes no liability whatsoever in 
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