
  
 

 
 
 
 

 
 

 
 

 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 

 

 
 

 
       

          
           Preventive Care Services Expanded  

for HSA Participants 
 
On July 17, 2019, the IRS released Notice 2019-45 
providing guidance relating to health savings accounts 
(HSAs), specifically expanding the types of treatments and 
services that constitute preventive care.   
 
As a reminder, to be HSA-eligible, the individual must be 
covered by a qualifying high deductible health plan (HDHP) 
and no other coverage.  The HDHP must have a minimum 
statutory deductible, which for 2019 is $1,350 for 
individual/$2,700 for family (increasing to $1,400 for 
individual/$2,800 for family in 2020).   
 
Currently, certain preventive care, including the Affordable 
Care Act’s required preventive services, can be provided at 
low or no cost without jeopardizing HSA eligibility.  The new 
IRS guidance provides additional treatment and services for 
chronic conditions, as follows:  
 

Preventive Care for Specified 
Conditions 

For Individuals Diagnosed with 

Angiotensin Converting Enzyme 
(ACE) inhibitors 

Congestive heart failure, 
diabetes,  

and/or coronary artery disease 

Anti-resorptive therapy Osteoporosis and/or 
osteopenia 

Beta-blockers Congestive heart failure  
and/or coronary artery disease 

Blood pressure monitor Hypertension 
Inhaled corticosteroids Asthma 

Insulin and other glucose lowering 
agents Diabetes 

Retinopathy screening Diabetes 
Peak flow meter Asthma 

Glucometer Diabetes 
Hemoglobin A1c testing Diabetes 

International Normalized Ratio (INR) 
testing 

Liver disease and/or bleeding 
disorders 

Low-density Lipoprotein (LDL) testing Heart disease 
Selective Serotonin Reuptake 

Inhibitors (SSRIs) Depression 

Statins Heart disease and/or diabetes 
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The IRS indicates that it may expand or modify this list in 
the future as appropriate, but at this time, these are the 
only kinds of conditions and services that qualify as 
preventive services for HSA-compatibility purposes.  
Note: this guidance does not alter the ACA-required 
preventive services that must be provided without 
imposition of any cost sharing requirements when 
delivered by in-network providers. 
 
Beware the Laws Impacting Wellness Programs 
A recent class action lawsuit filed by certain union 
employees of Yale University bears monitoring.   
 
The lawsuit (Lisa Kwesell, et al. v. Yale University, Case 
No. 3:19-cv-1098) was filed in the U.S. District Court for 
the District of Connecticut on July 16, 2019.  The class 
action was brought on behalf of approximately 5,400 
current and former employees of Yale University who 
were required to participate in Yale’s Health Expectation 
Program (HEP), or pay a fine of $25 per week via payroll 
deduction, adding up to $1,300 annually.   
 
Under this wellness program, union members and their 
spouses are required to undergo an array of medical 
screenings, procedures, vaccinations, and examinations.  
In addition, the employee and/or spouse are required to 
consult with a health coach; those with abnormal lab 
findings or chronic medical conditions are required to 
consult with a health coach a minimum of three times per 
year.  Further, vendors administering the program glean 
extensive health information and insurance claim data of 
the participants, even though some individuals did not 
authorize release of their medical information.  
 
The complaint alleges that Yale’s Health Expectation 
Program violates the Americans with Disabilities Act 
(ADA) and the Genetic Information Nondiscrimination Act 
of 2008 (GINA).  As a reminder, the ADA requires that any 
collection of medical information be “voluntary” unless 
the collection is used in conjunction with a bona fide 
medical plan, and employees are neither required to 
participate nor penalized for non-participation.  For 
purposes of determining whether a program is voluntary 
in accordance with the ADA, a wellness program that 
includes disability-related inquiries or medical 
examinations (including inquiries or examinations that 
are part of a health risk assessment) is deemed to be 
voluntary as long as employees are not required to 
participate.  For employees who elect not to participate 
in the program, then: 
 

 
 Any group health plan coverage or particular benefit 

packages cannot be denied or limited to the non-
participating employees; and 

 The employer cannot take any adverse employment 
action or retaliate against the non-participating 
employees. 

 
GINA prohibits collection of genetic information, including 
family medical history. In addition, an individual’s or 
his/her family member’s genetic information cannot be 
used for eligibility and rating purposes, except to the 
extent that it is based on a manifest condition.  Plans are 
also prohibited from altering a premium or contribution 
amount based upon an individual’s genetic nature.  
Further, GINA prohibits use of health risk assessments 
for enrollment or underwriting purposes.  If the intent of 
utilizing a health risk assessment is to collect genetic 
information and family medical history, then the 
assessment must be administered after the effective 
date of coverage, and cannot result in any kind of 
financial or benefit reward or detriment.   
 
Notably, the American Association of Retired Persons 
(AARP) brought forth this legal challenge against the Yale 
University’s wellness program.  As a reminder, AARP 
successfully challenged the ADA and GINA wellness 
regulations issued by the Equal Employment Opportunity 
Commission (EEOC) in 2016 relating to voluntary 
participation and incentives.  This resulted in a District 
Court decision to vacate a portion of the EEOC’s wellness 
program rules.  The EEOC formally withdrew the incentive 
portion contained in both the ADA and GINA regulations 
in December, 2018.  According to the EEOC’s Spring 
2019 Regulatory Agenda, regulations addressing 
incentives and/or other matters are not expected to be 
released until December 2019. 
 
While this class action lawsuit is in its infancy, and we 
don’t know what the outcome will be, it nevertheless 
important to review your wellness program to ensure that 
it complies with each of the laws impacting it.  We will 
keep you updated as this lawsuit progresses. 
 

Individual Health Insurance Mandated in 
California and Rhode Island 

A handful of states are enacting laws requiring their 
residents to maintain individual health coverage, or pay 
a state tax penalty.  California and Rhode Island now join 
the District of Columbia, Massachusetts, New Jersey and 
Vermont by enacting laws mirroring the concepts of the 
individual shared responsibility provisions of the 
Affordable Care Act (ACA).  Below is a summary of these 
new laws in California and Rhode Island. 
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California Individual Healthcare Mandate 
Senate Bill 78, enacted on June 27, 2019, imposes a 
penalty for individuals who fail to maintain health 
coverage, as well as imposes a reporting and disclosure 
obligation upon entities providing minimum essential 
coverage (MEC).  The law takes effect on January 1, 
2020.   
 
Individual shared responsibility requirement 
Beginning January 1, 2020, California residents and their 
dependents (including spouse or domestic partner, and 
tax dependents) are required to obtain and maintain 
minimum essential coverage (MEC) on a monthly basis, 
unless they qualify for an exemption.  Individuals exempt 
from the individual mandate include: 
 Those who have a hardship or religious conscience 

exemption certificate; 
 Health care sharing ministry members; 
 Incarcerated individuals; 
 Members of an Indian tribe; 
 Non-U.S. citizens or nationals who are not lawfully 

present in the U.S.; U.S. citizens or residents living 
abroad; and bona fide residents of another state or 
U.S. possession (Guam, American Samoa, the 
Northern Mariana Islands, Puerto Rico, or the Virgin 
Islands); and 

 Individuals enrolled in limited or restricted coverage 
under Medi-Cal or other state health care services 
program. 

 
For purposes of this law, minimum essential coverage 
(MEC) includes coverage under: 
 Insured and self-funded employer-sponsored group 

health plans; 
 Individual and student health insurance policies; 

and 
 Government-sponsored programs such as Medicare 

Parts A or C, federal and state (Medi-Cal) Medicaid, 
and CHIP, TRICARE, Veterans and Peace Corps 
volunteer programs.  

MEC does not include coverages that provides only 
limited, excepted or supplemental benefits. 
 
Amount of penalty.  The law includes a complicated 
formula for determining state tax penalties for failure to 
maintain MEC.  The initial amount is similar to the penalty 
imposed under the ACA (before it was reduced to zero 
beginning January 1, 2019). 
 
The penalty is calculated based on the greater of 2.5% of 
family income, or $695 per adult, $347.50 per child 
(family maximum of $2,085).  These amounts are subject 
to indexing by the California Franchise Tax Board (FTB).    

The penalty may be further adjusted based on the cost of 
premium for the bronze plan through the state insurance 
marketplace, known as Covered California.    
 
Penalties are waived if the individual’s required 
contribution, determined annually, for coverage for the 
month exceeds 8.3% of the individual’s household 
income for the tax year; or the individual does not have 
enough income to trigger a state return filing requirement 
for the tax year.  Further, under a short coverage gap 
exception, a penalty will not be imposed if the last day of 
the month occurred during a period in which the 
individual did not maintain MEC for a continuous period 
of three months or less. 
 
The law also creates an Individual Market Assistance 
program which authorizes Covered California to provide 
financial assistance to California residents whose 
household income falls below 600% of the federal 
poverty level, including advanced premium assistance 
subsidies.  Notably, the income level is 200% higher than 
the income standard under the ACA.  
 
Reporting and Disclosure Obligations.  The law requires 
entities providing MEC to individuals to file an 
information return to the California Franchise Tax Board 
(FTB) by March 31 each year.  Entities required to report 
include employer/plan sponsors, licensed insurers, state 
health and welfare departments, and Covered California.  
The reporting form is to be developed by the FTB and 
would require the following information: 

1. Name, address, and taxpayer ID number of all 
covered individuals under the policy;  

2. Dates of MEC during the calendar year; and  
3. Any other information required by the FTB.  

 
This type of information report is similar to that which is 
currently required under IRC Section 6055 of the ACA on 
the IRS Forms 1095-A, 1095-B and 1095-C.  Unless the 
content for the IRS forms significantly change, these IRS 
forms could be used for FTB reporting purposes.   
 
These entities are also required to provide written 
statements to covered individuals on an annual basis by 
January 31 as proof of maintaining MEC.  The FTB will 
develop a model disclosure statements that can be used. 
 
Rhode Island Individual Health Insurance Mandate 
On July 5, 2019, Rhode Island’s Governor Gina 
Raimondo signed a state-wide budget bill, a section of 
which sets forth the provisions of an individual health 
insurance mandate (Article 11 Relating to Healthcare 
Market Stability, Chapter 88 of 2019 Session Laws, 

http://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=201920200SB78
https://www.coveredca.com/
http://webserver.rilin.state.ri.us/PublicLaws/law19/law19088-11.htm
http://webserver.rilin.state.ri.us/PublicLaws/law19/law19088-11.htm
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Appropriations in support of the state for fiscal year 
2020).   
 
The law requires each Rhode Island resident to maintain 
minimum essential coverage (MEC) for him/herself and 
all eligible dependents for each month beginning on and 
after January 1, 2020, or qualify for an exemption such 
as a hardship exemption, an exemption for religious 
reasons, or the household income falls below the state 
tax filing threshold.  
 
Amount of penalties.  Failure to maintain MEC will result 
in a state excise tax penalty that would become due at 
the point the individual files his/her state income tax 
return. The state excise tax penalty mirrors the federal 
penalty imposed under the ACA (before it was reduced to 
zero beginning January 1, 2019).  The penalty, subject to 
inflationary adjustment is calculated as the greater of 
$695 per adult, and $347 per child; or, 2.5% of 
household earnings, capped at the statewide average 
premium for bronze-level plans offered through Rhode 
Island’s marketplace, known as HealthSourceRI. 
 
Reporting and Disclosure Obligations.  Entities who 
provide MEC to individuals during a calendar year are 
required to file an information form developed by the 
state’s Department of Revenue.  Affected entities include 
employer/plan sponsors, licensed insurers, and state 
health and welfare departments. The reporting form will 
require the following information: 

1. Name, address, and taxpayer ID number of all 
covered individuals under the policy;  

2. Dates of MEC during the calendar year; and  
3. Any other information required by the state’s tax 

administrator.  
  
This type of information report is similar to that which is 
currently required under IRC Section 6055 of the ACA on 
the IRS Forms 1095-A, 1095-B and 1095-C.  If, for any 
reason, these forms are no longer required, the state will 
develop appropriate forms.  
 
These entities are also required to provide written 
statements to covered individuals on an annual basis by 
January 31 as proof of maintaining MEC.  The law allows 
third parties to accomplish the reporting and disclosure 
obligations on behalf of the applicable entity.  
 

Updated Medicaid/CHIP Premium 
Assistance Notice 

Individuals who are eligible for employer-sponsored 
group health coverage, but are unable to afford the 
premium, may be eligible to receive premium assistance 
from a state’s Medicaid agency or Children’s Health 

Insurance Program (CHIP).  Thus, employers sponsoring 
health plans are obligated to annually provide a premium 
assistance notice to their workforce. This notification can 
be accomplished by using a model notice provided by the 
Department of Labor’s Employee Benefit Security 
Administration (EBSA).  
 
EBSA recently revised its model Medicaid/CHIP notice 
and made current as of July 31, 2019. The revised notice 
differs from the model notice issued in January 31, 2019, 
as follows: 
 
 With regard to program changes, Colorado resumes 

offering premium assistance through its Health First 
Colorado (Colorado’s Medicaid program) or Child 
Health Plan Plus (CHP+) program.  Oregon continues 
to offer Medicaid but no longer offers CHIP.  And, 
Rhode Island adds CHIP, plus provides an additional 
phone number for both Medicaid and CHIP offices. 
 

 Contact information for various Medicaid offices has 
change. Specifically, Georgia has changed the 
website address and phone number.  In Minnesota, 
the phone number for the Medicaid office changed. 
And in North Carolina, Washington and Wyoming, the 
website address for their Medicaid offices changed. 

 
The revised model Medicaid/CHIP notice is available for 
viewing and/or downloading from the DOL’s website, in 
both English (PDF or Word) and Spanish (PDF or Word) 
 
Method of distributing notice. The Medicaid/CHIP 
premium assistance notice can be included in other plan 
materials, such as open enrollment materials, or a 
summary plan description. Alternatively, it can be 
provided as a separate document. If the notice is to be 
included with other plan material, it must be clearly 
delineated as a unique document. The notice can be 
provided in written form; or, electronically, as long the 
DOL’s electronic disclosure rules are followed.  
 
Employers are welcome to modify the model notice; 
though, it is very important that the document provided 
to affected individuals clearly explains the right to 
premium assistance; and most importantly, provides at 
least minimal information about how to contact the 
relevant state Medicaid or CHIP office. 
 
Who gets the notice?  The notice explaining the right to 
premium assistance must be provided to employees 
residing in the below-listed states at least once annually, 
without regard to where the employer is located, or where 
the health plan is sitused:  
 

https://healthsourceri.com/
https://www.dol.gov/sites/dolgov/files/EBSA/laws-and-regulations/laws/chipra/model-notice.pdf
https://www.dol.gov/sites/dolgov/files/EBSA/laws-and-regulations/laws/chipra/model-notice.doc
https://www.dol.gov/sites/dolgov/files/EBSA/laws-and-regulations/laws/chipra/model-notice-spanish.pdf
https://www.dol.gov/sites/dolgov/files/EBSA/laws-and-regulations/laws/chipra/model-notice-spanish.doc
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States Offering Premium Assistance 
Alabama Minnesota Pennsylvania 
Alaska Missouri Rhode Island 

Arkansas Montana South Carolina 
Colorado Nebraska South Dakota 
Florida Nevada Texas 
Georgia New Hampshire Utah 
Indiana New Jersey Vermont 

Iowa New York Virginia 
Kansas North Carolina Washington 

Kentucky North Dakota West Virginia 
Louisiana Oklahoma Wisconsin 

Maine Oregon Wyoming 
Massachusetts   

   
Penalty for failure to provide notice.  Failure to notify 
employees of premium assistance opportunities could 
result in a penalty assessment of up to $117 per day, per 
employee (as indexed, beginning January 23, 2019). 
 

EEO-1 Report Update: Component 2 Data 
Reporting Requirement 

As follow-up to our prior Benefit Beat article (EEO-1 
Report Expanded, 5/8/19), the Equal Employment 
Opportunity Commission (EEOC) has contracted with the 
non-partisan and objective research organization (NORC) 
at the University of Chicago to collect and process 
Component 2 EEO-1 Compensation Data Collection for 
2017 and 2018. 
 
As a reminder, employers subject to Title VII of the Civil 
Rights Act who employ 100 or more employees, and 
certain federal government contractors and 
subcontractors with 50 or more employees are required 
to report Component 2 data as part of their EEO-1 report.  
Component 2 data consists of salary information 
reported on the employees’ Form W-2, together with 
hours worked.  Component 2 data for both 2017 and 
2018 must be submitted by September 30, 2019.  
Employers report the Component 2 data through 
the Component 2 EEO-1 Online Filing System, or by 
creating a data file in accordance with certain 
specifications.   
 
Additional information including FAQs, together with 
instructions and guides, is available from the EECO-NORC 
designated webpage. 
 

Paid Medical and Family Leave Updates in 
California, Connecticut and Oregon 

 
California Paid Family Leave Extension 
As mentioned in last month’s Benefit Beat, California’s 
Governor Gavin Newsom signed a law on June 27, 2019 
that extends the duration of the state’s current Paid 

Family Leave Program from 6 weeks to 8 weeks 
beginning July 1, 2020.   
 
Under current law, eligible employees are entitled to up 
to 6 weeks of wage replacement benefits when they take 
time off from work for baby bonding (birth, adoption or 
foster care placement) or to care for a seriously ill family 
member (child, parent, parent-in-law, grandparent, 
grandchild, sibling, spouse or registered domestic 
partner).  Beginning January 1, 2021, employees may take 
leave for a qualifying military exigency. 
 
The law applies to any private sector employer who 
employs one or more employees in California.  Self-
employed individuals can opt into the program. 
 
To be eligible, the individual must work for the covered 
employer, contribute to the state disability insurance 
program through payroll deductions, and earned at least 
$300 in wages in the 5 to 18 month period prior to the 
leave. 
 
The PFL program is funded solely through employee 
contributions, and is incorporated into the state’s 
temporary disability insurance withholding rate.    
 
The maximum weekly benefit for 2019 is $1,252. In 2018, 
the maximum weekly benefit was $1,216. Employees with 
quarterly earnings less than $929 receive a weekly benefit 
of $50. 
 
While the PFL program provides a compensation 
mechanism, it does not create the entitlement to leave.  
The right to leave is governed by other laws, such as the 
federal Family Medical Leave law (FMLA), the California 
Family Rights Act, and the California pregnancy disability 
leave law. 
 
Additional information about the PFL program is available 
from the California Employment Development 
Department’s Paid Family Leave website, including FAQs, 
employer obligations, as well as forms and publications. 
 
Connecticut: Changes to State Family and Medical 
Leave Laws 
As mentioned in last month’s Benefit Beat, a new paid 
Family and Medical Leave Insurance law was signed by 
Governor Lamont on June 25, 2019.  This law requires 
Connecticut employers to provide paid family leave, 
funded by a payroll tax beginning January 1, 2021. 
Covered employees will be eligible for paid leave benefits 
beginning January 1, 2022. Further, this law amends 
Connecticut’s existing Family and Medical Leave Act to 
align with the new paid family leave law.  

https://www.cbiz.com/insights-resources/details/articleid/7366/eeo-1-report-expanded
https://www.cbiz.com/insights-resources/details/articleid/7366/eeo-1-report-expanded
https://eeoccomp2.norc.org/index
https://eeoccomp2.norc.org/faq
https://eeoccomp2.norc.org/Info
https://eeoccomp2.norc.org/Info
https://eeoccomp2.norc.org/Index
https://www.cbiz.com/insights-resources/details/articleid/7502/paid-family-and-medical-leave-updates-california-connecticut-district-of-columbia-and-massachusetts
http://californiapaidfamilyleave.com/
https://www.edd.ca.gov/Disability/FAQs.htm#pfl
https://www.edd.ca.gov/employers.htm
https://www.edd.ca.gov/Disability/PFL_Forms_and_Publications.htm
https://www.cbiz.com/insights-resources/details/articleid/7502/paid-family-and-medical-leave-updates-california-connecticut-district-of-columbia-and-massachusetts
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These amendments take effect January 1, 2022.  
Following is a summary of these laws. 
 
Connecticut Paid Family and Medical Leave 
Under Connecticut’s Paid Family and Medical Leave 
Insurance law (Public Act 19-25 (S.B. 1): 
 
 Employers subject to law are those who employ one or 

more employees working in Connecticut. State and 
local governments need only comply with the paid 
leave requirements for their non-union employees. 

 
 A covered employee is one who:  

1. Is presently employed by the covered employer 
and earns a minimum of $2,325 during the first 
four of the five most recently completed quarters 
(presumably immediately preceding the need for 
leave); and  

2. Has been employed for 12 weeks for the 
covered employer prior to taking leave. 

 
Self-employed individuals and sole-proprietors may 
opt-in to the program. Non-union state and local 
government employees are considered covered 
employees.  

 
Amount and reasons for leave.  Beginning January 1, 
2022, a covered employee is entitled to 12 weeks of 
leave in a 12-month period for the following reasons: 

1. Baby bonding;  
2. To care for one’s own serious illness, or to care for 

a family member with a serious illness;  
3. A qualifying military exigency, or to care for a 

military service member;  
4. Services or treatment relating to organ or bone 

marrow donation; or  
5. To tend to matters pertaining to family violence.  

 
A covered employee may take an additional two weeks of 
leave in a 12-month period for a serious health condition 
resulting in incapacitation that occurs during a 
pregnancy.  
 
For this purpose, a family member includes a spouse, 
sibling, son or daughter, grandparent, grandchild or 
parent, an individual who stood in loco parentis to the 
covered employee when the employee was a child, or an 
individual related to the employee by blood or affinity 
whose close association the employee shows to be the 
equivalent of those family relationships. 
 
Funding.  Beginning January 1, 2021, a payroll tax 
equaling 0.5% of each employee’s wages, up to the 
Social Security wage base is contributed to the Family 

and Medical Leave Insurance Trust Fund. The amount 
may be adjusted annually by November 1 of each year, 
applicable to the following calendar year. The paid leave 
benefit is fully funded by employee contributions.  
 
Benefit amount. The benefit program will be 
administered by the state’s Paid Family and Medical 
Leave Insurance Authority (“Authority”) who will process 
benefit claims. Employees are required to submit 
certification supporting the need for leave at the point of 
filing a claim for benefits.  
 
The weekly benefit amount is calculated as follows.  If the 
employee’s wages are:  
 Less than or equal to 40 times the minimum wage, 

the benefit amount is 95% of the employee's base 
weekly earnings, up to 60 times the minimum wage; 
or  

 Greater than 40 times the minimum wage, the 
benefit amount is 60% of the covered employee's 
base weekly earnings, up to 60 times the minimum 
wage.  

According to recent legislation, the state’s minimum 
wage is $12 per hour (effective August 1, 2021), 
increasing to $13 per hour beginning July 1, 2022.  
 
A covered employee may receive paid family leave 
benefits concurrently with any employer-provided 
employment benefits, provided that the total 
compensation received during such period of leave does 
not exceed the employee's regular rate of compensation. 
An employee receiving other wage replacement benefits, 
such as unemployment or workers compensation, is not 
entitled to receive paid family leave benefits.  
 
Employer notice obligations, Beginning July 1, 2022, an 
employer is obligated to provide written notice to each 
employee of the entitlement to family and medical leave 
at the time of hiring, and annually thereafter.  At this time, 
the law does not impose any specific posting obligations 
for employers.  
 
Private plan option.  An employer may offer a private plan 
in lieu of paying into the Family and Medical Leave 
Insurance Trust Fund. Employers must apply to the 
Authority for approval of the private plan.  An employer’s 
private plan will satisfy the paid family leave obligations 
as long as the plan meets the following requirements: 

1. Confers all of the same rights, protections and 
benefits provided by the paid family leave law 
including the same number of weeks, wage 
replacement, and coverage for the same reasons; 

https://urldefense.proofpoint.com/v2/url?u=https-3A__www.cga.ct.gov_2019_ACT_pa_pdf_2019PA-2D00025-2DR00SB-2D00001-2DPA.pdf&d=DwMGaQ&c=_9sWdeHtE4n1t2GiVgq7Bg&r=7hz6Cqbcdc_83lgaS0n2zIziv2ptL7INPpaYb2ZuDjg&m=9wPC3Id1DmVxvYxMFa0bKn68ps4XvV7jCwf75Fw71qw&s=2YzjDfOKfsP_QJZCGVk2dzCOxEuWK2xmQ_vxv8uipiY&e=
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2. Imposes no additional conditions or restrictions on 
the use of the leave beyond those explicitly 
authorized under the law;  

3. Does not cost employees more than the state 
program;  

4. Provides coverage for all employees throughout 
employment;  

5. Provides for inclusion of future employees;  
6. Does not adversely select members and does not 

threaten the state fund or endanger the solvency 
of the fund;  

7. Was approved by a majority of employees; and  
8. Meets any additional requirements established by 

the Authority.  
 
If the private plan is self-funded, the employer must 
furnish a bond issued by a surety company authorized to 
transact business in the state. If the plan is insured, the 
plan must be approved by the Insurance Commissioner 
and issued by an insurer authorized to transact business 
in the state.  
 
Coordination with other leave laws.  Leave taken 
pursuant to this law runs concurrently with other 
permitted leave laws such as the federal Family and 
Medical Leave Act and Connecticut’s Family and Medical 
Leave Act (described below). 
 
Amendments to Existing Family and Medical Leave 
Act in Connecticut 
Currently, Connecticut’s Family and Medical Leave law 
requires employers employing 75 or more employees to 
provide eligible employees unpaid leave for family and 
medical leave purposes.  Beginning January 1, 2022, the 
law applies to employers employing at least one 
employee.  
 
Under current law, to be eligible for leave, the employee 
must have been employed by the covered employer for 
at least 12 months, and worked 1000 hours with such 
employer during the 12-month period preceding the need 
for leave. Beginning January 1, 2022, the length of 
employment of an eligible employee is reduced from a 
minimum of 12 months to a minimum of 3 months.  
 
Eligible employees are entitled to take up to 16 weeks of 
unpaid leave in a 24-month period for baby bonding, to 
care for a serious illness of employee; or to care for a 
child, spouse or parent with a serious illness.  Beginning 
January 1, 2022, these employees will be entitled to take 
a total of 12 workweeks of leave during any 12-month 
period.  Further, an eligible employee is entitled to take 
up to two additional weeks of leave during the 12-month 
period for a serious health condition resulting in 

incapacitation that occurs during a pregnancy.  In 
addition, the reasons for taking leave have expanded 
such that beginning January 1, 2022, leave may be taken 
for organ or bone marrow donation purposes, or for a 
qualifying military exigency.   
 
If an employer currently provides less than 12 work 
weeks of paid leave, any additional weeks of leave 
necessary to attain the 12 work weeks of leave may be 
provided with or without compensation through the 
Family and Medical Leave Insurance Program (described 
above).  An eligible employee may elect, or an employer 
may require the employee, to substitute any accrued paid 
vacation, personal, sick or family leave for any part of the 
12-week period of leave, provided such eligible employee 
retains at least two weeks of leave. 
 
Oregon Enacts Paid Family and Medical Leave 
On July 1, 2019, Oregon became the latest state 
requiring employers to provide paid family and medical 
leave. Under H.B. 2005, the paid leave program is funded 
by both employer and employee contributions, the 
benefits are scheduled to begin January 1, 2023.  
 
Employers subject to the law include all Oregon 
employers, including state and local governments, 
employing one or more employees working in the state. 
The federal government and tribal governments are 
exempt from the law.  
 
An employee eligible for the leave is one who works for 
the covered employer and earns a minimum of $1,000 in 
wages during the base year.  An employee whose 
earnings are less than $1,000 during the base year but 
has earned at least $1,000 in wages during the alternate 
base year is also eligible. Independent contractors, 
participants in a work training or work-study program, 
individuals exempt under the federal Railroad 
Unemployment Insurance Act, and volunteers are not 
eligible for the benefit.  
 
For purposes of determining eligibility, a base year refers 
to the first four of the last five completed calendar 
quarters preceding the benefit year.  An alternate base 
year refers to the last four completed calendar quarters 
preceding the benefit year. And, a benefit year refers to 
the 12-month period, as determined by the state’s 
Director of the Employment Department.  
 
Amount and use of Leave.  Beginning January 1, 2023, 
an eligible employee is entitled to 12 weeks of family or 
medical leave for: 
 Baby bonding;  

https://olis.leg.state.or.us/liz/2019R1/Downloads/MeasureDocument/HB2005/Enrolled
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 Care for the employee or his/her family member’s 
serious health condition.  Family member includes 
the employee’s spouse or domestic partner, child, 
parent, sibling, grandparent, grandchild, or any 
individual related by blood or affinity whose close 
association with a covered individual is the 
equivalent of a family relationship. 

 Attending to matters relating to domestic violence.   
 
The maximum combined leave cannot exceed a total of 
16 weeks of leave per year. If the employee experiences 
a pregnancy-related serious health condition resulting in 
incapacity, the employee is entitled to two additional 
weeks of leave, for a combined total of 18 weeks of leave 
per year.  
 
Amount of benefits.  Benefits begin January 1, 2023.  
These amounts are based on a percentage of the 
employee’s average weekly wage calculated against the 
state’s average weekly wage, which are determined 
annually, as follows:  
 If wages are 65% or less than the state’s average 

weekly wage, the benefit amount is 100% of the 
employee’s average weekly wage; or 

 If wages exceed 65% of the state’s average weekly 
wage, then the benefit amount would be the sum of 
65% of the state’s average weekly wage, plus 50% of 
the employee’s average weekly wage that exceeds 
the state’s 65% wage limit. 

 
An employer can allow an employee to use paid sick time, 
vacation leave or any other paid leave earned by the 
employee, in addition to receiving paid family and 
medical leave benefit to replace the employee’s wages, 
up to 100% of the employee’s average weekly wage 
during a period of family or medical leave.  An employee 
receiving workers’ compensation or unemployment 
benefits is disqualified from receiving family and medical 
leave benefits. 
 
Job protection.  An employee returning from leave is 
entitled to be returned to the same or an equivalent 
position only if the eligible employee was employed by 
the employer a minimum of 90 days prior to the leave. 
Employers with 24 or fewer employees may restore the 
employee to a different position with similar job duties 
but same employment benefits and pay, if the 
employee’s position no longer exists upon return from 
leave.  
 
Maintenance of health care benefits.  During a leave 
period, the employer is required to maintain the same 
level of employer-sponsored health care benefits the 
employee had prior to taking leave,  

Funding.  Both employer and employee contributions are 
made to the Paid Family and Medical Leave Insurance 
Fund, beginning January 1, 2022.  The total rate of 
contributions cannot exceed 1% of an employee wages, 
up to $132,900 (which for 2019, is the Social Security 
wage base). 
 Employers with 25 or more employees may deduct 

60% of the contribution from employees, with 
employers paying the remaining 40% of the 
contribution.  

 Employers with 24 or fewer employees are not 
obligated to pay the 40% employer share of the 
contribution. If the small employer elects to pay the 
employer share, then the employer may apply to 
receive a grant from the state’s Employment 
Department.  
 
To be eligible for the grant, the employer must 
provide written documentation to substantiate the 
costs associated with providing the leave.  A grant of 
$3,000 may be awarded to hire a temporary worker 
to replace the employee on leave for 7 days or more; 
or, a grant of up to $1,000 may be awarded to 
reimburse wage-related costs associated with the 
employee’s leave.  Grant applications are limited to 
10 per calendar year and cannot be sought more 
than once for each employee on leave. 

 
Notice Requirements  
 
 Employer notice obligation.  Employers are required 

to provide written notice to each employee of their 
duties and rights under the law.  The notice must be 
provided in the language in which the employer 
typically uses to communicate with its workforce and 
at minimum, contain the following information:  

1. The right to receive family and medical leave 
insurance benefits;  

2. Procedures for filing a claim for benefits;  
3. The employee’s notice obligations to the 

employer and associated penalties for failure 
to do so 

4. The right to job protection and benefits 
continuation, and that any discriminatory and 
retaliatory actions against an employee are 
prohibited;  

5. The right to appeal a decision or 
determination made by the state’s 
employment department. 

 
 Employee notice obligation. An employer may require 

an advanced 30-day written notice of the intent to 
take leave, as well as an explanation of the need for 
the leave.  The advanced 30-day request for leave 
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may be waived when the need for leave is 
unforeseeable.  In this event, the employee must 
give oral notice to the employer within 24 hours of 
the commencement of the leave, followed by written 
notification within 3 days after the leave period 
begins.  Up to a 25% reduction in the first weekly 
benefit amount may be imposed if the employee fails 
to give notice of the leave. 

 
Record retention. Payroll records documenting employee 
contributions, total hours worked by employees, and 
amounts of taken leave must be kept for 4 years. 
 
Coordination with employer’s existing plan.  Employers 
may opt out of the state program if they have a 
comparable plan in place, and pay a $250 fee to have 
the plan evaluated by the Director of the Employment 
Department to ensure it is truly comparable.  
 
Coordination with other leave laws.  Leave taken 
pursuant to this law runs concurrently with other 
permitted leave laws, such as Oregon’s Family Leave law 
and the federal Family and Medical Leave Act (FMLA). 
  
Implementing regulations are expected to be issued by 
September 1, 2021. 
 

Nevada: “Leave for any Purpose” Program 
As mentioned in last month’s Benefit Beat, a new law (SB 
312) was enacted in Nevada that provides paid leave “for 
any purpose”, which bears semblance to the general paid 
leave program enacted in Maine (see our prior Benefit 
Beat summarizing this law).   
 
In a nutshell, when the law takes effect on January 1, 
2020, eligible employees in Nevada would be entitled to 
accrue up to 40 hours per benefit year that can be used 
for “any purpose”.  With regard to applicability of the law: 
 Employers subject to this law include private sector 

employers employing 50 or more employees in the 
State.  A new employer need not comply with the 
requirements of the law for the first two years of its 
operation.  

 An eligible employee is one who is engaged in private 
employment by the covered employer.  Temporary, 
seasonal, or on-call employees are not eligible for the 
paid leave benefit. 

 
Amount, accrual, frontloading and carryover of leave  
An employee is entitled to accrue 0.01923 hours of paid 
leave for each hour an employee works, up to 40 hours 
in a benefit year.  For this purpose, a benefit year refers 
to a 365-day period used by the employer when 
calculating the accrual of paid leave.  Alternatively, an 

employer can frontload the hours, based on what the 
individual is expected to accrue in a benefit year.  At this 
point, there is no guidance on what would happen if the 
employer either over or under estimates this amount.  
 
Accrual begins upon the date of hire, but employers may 
impose a 90-day waiting period prior to using the leave.   
Use of paid leave can be limited to 40 hours per benefit 
year, and can be set up in increments not exceeding 4 
hours.  Individuals are entitled to carry over up to 40 
hours of accrued paid leave to the next benefit year.  
 
An employer is not required to provide compensation to 
an employee for unused paid leave upon separation from 
employment.  In the event of involuntary separation from 
employment and the employee is rehired within 90 days, 
any previously unused paid leave hours available for use 
by that employee must be reinstated. 
 
Use of leave.  An employee may use paid leave for any 
reason.   
 
Coordination with employer’s existing policy.  An 
employer’s existing leave policy that provides employees 
at least the same amount of paid leave for the same 
purposes, and under the same conditions as required by 
the law, will satisfy the requirements of the law.  
 
Notice Requirements 
 
 Employee notice obligations.  An employee is 

required to give notice as soon as practicable to 
his/her employer of need to use paid leave. 
 

 Employer notice obligations. Employers are required 
to post a bulletin informing employees of the paid 
leave benefits in a conspicuous location in each 
workplace maintained by the employer. The Labor 
Commissioner has prepared a model workplace 
posting that can be used for this purpose.  Further, 
information about the paid leave program is included 
in the “Rules to Be Observed by Employers” that is 
required to be part of an employer’s workplace 
posting.  In addition, employers are required to 
provide an accounting of the hours of paid leave 
available for use by that employee on each payday.  

 
Record keeping requirements.  An employer is required 
to maintain records of the accrual and use of paid leave 
for each employee for at least one year.  
 
Enforcement. The Nevada Labor Commissioner is 
charged with developing implementation rules for this 
law, as well as enforce its provisions. 

https://www.cbiz.com/insights-resources/details/articleid/7503/paid-sick-leave-updates-san-antonio-and-nevada
https://www.leg.state.nv.us/App/NELIS/REL/80th2019/Bill/6553/Text
https://www.leg.state.nv.us/App/NELIS/REL/80th2019/Bill/6553/Text
https://www.cbiz.com/insights-resources/details/articleid/7442/paid-state-and-local-leave-law-updates-in-maine-and-texas
https://www.cbiz.com/insights-resources/details/articleid/7442/paid-state-and-local-leave-law-updates-in-maine-and-texas
http://labor.nv.gov/uploadedFiles/labornvgov/content/Employer/SB%20312%20Paid%20Leave%20English.pdf
http://labor.nv.gov/uploadedFiles/labornvgov/content/Employer/SB%20312%20Paid%20Leave%20English.pdf
http://labor.nv.gov/uploadedFiles/labornvgov/content/Employer/Rules%20to%20be%20Observed%20by%20Employers%20June%202019.pdf
http://labor.nv.gov/
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Paid Sick Leave Updates:  
Pittsburgh, San Antonio and Dallas 

 
Return of Paid Sick Day Requirements in City of 
Pittsburgh 
The City of Pittsburgh passed a Paid Sick Days Ordinance 
in August, 2015. Local restaurants and businesses 
challenged the City's authority to enact such ordinance. 
The Allegheny County Court of Common Pleas and 
Pennsylvania Commonwealth Court previously ruled 
against the city in both cases. On July 17, 2019, the 
Supreme Court of Pennsylvania overturned the lower 
courts’ rulings and ruled that the ordinance could stand. 
This means that employers in Pittsburgh will be required 
to provide a paid sick leave benefit, however, the date 
the law becomes effective is unknown at this time.  
 
To review the provisions of the ordinance as enacted in 
2015, following is a brief summary. 
 
 An employer subject to the ordinance includes a 

person, partnership, limited partnership, 
association, corporation, institution, trust, 
government body or agency, or any other entity 
situated or doing business in the City who employs 
one or more persons for a salary, wage, commission 
or other compensation.  
 
The ordinance does not apply to the federal 
government nor the State of Pennsylvania.  
 

 An eligible employee includes any full-time and part-
time individual who works for an employer within the 
geographic boundaries of the City of Pittsburgh.  
Independent contractors, state and federal 
employees, employees covered by a bona fide 
collective bargaining agreement, or seasonal 
employees are not eligible for the paid sick leave 
benefit.  

 
Amount, accrual, frontloading, and carryover of leave  
An employee is entitled to accrue one hour of sick leave 
for every 35 hours worked in the City of Pittsburgh.  
Employees begin to accrue paid sick time on the effective 
date of the ordinance, or date of hire, whichever is later. 
Employees may begin to use accrued paid sick leave 
beginning on the 90th calendar day following the date of 
hire. After the 90th calendar day of employment, 
employees may use paid sick time as it is accrued.  
 
The amount of paid sick leave an employer must provide 
is contingent up the size of its workforce, as follows: 

 Employers with 15 or more employees must provide 
up to 40 hours or five days of paid sick leave per 
year. 

 Employers with 14 or fewer employees must provide 
up to 24 hours or three days of unpaid sick leave for 
the first year after the Ordinance’s effective date. 
Thereafter, the employer must provide up to 24 
hours or three days of paid sick leave per year.   

 
Employees are eligible to carry over either 40 (or 24 
hours) of unused sick time to the following calendar year, 
unless the employer front-loads 40 (or 24 hours) of paid 
sick time at the beginning of each calendar year. 
 
Cash out of the unused sick time upon termination of 
employment is not required. 
 
Use of leave  
Leave can be taken for any of the following reasons: 

1. To care for one’s own needs, or for the needs of a 
family member for the diagnosis or treatment of a 
physical or mental condition including preventive 
care services.  For this purpose, family member 
includes: 
 A child (biological, adopted, foster, step) or legal 

ward, a child of a domestic partner, or a child to 
whom the employee stands in loco parentis;  

 Spouse or domestic partner; 
 A parent (biological, foster, adoptive, or step), or 

legal guardian of an employee or the employee’s 
spouse or domestic partner, or a person who 
stood in loco parentis when the employee was a 
minor child;  

 Sibling (biological, foster, or adopted); and 
 A grandparent or grandchild. 

2. Closure of a place of business, school or day care 
due to a public health emergency.  

 
Notice obligations 
 
 Employee notice requirements.  The employee may 

request sick leave orally or in writing. The request 
must include the anticipated duration of the 
absence.  When the need for leave is foreseeable, 
the employer may require a 7-day advance notice of 
the need for leave.  When the need for leave is 
unforeseeable, the employee must notify the 
employer as soon as possible. If the need for leave 
exceeds three consecutive days, then the employer 
may require reasonable documentation of the 
required time; however, the employer cannot require 
the documentation to explain the nature of the 
illness.  
 

https://apps.pittsburghpa.gov/redtail/images/6540_Legislation_Text_(21).pdf
https://apps.pittsburghpa.gov/redtail/images/6541_SC_rulings_071719.pdf
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 Employer notice requirements. Employers are 

required to post a notice of the paid sick leave 
benefit in a conspicuous and accessible place in 
each establishment where employees are employed.  

 
Coordination with employer’s existing policy.  An 
employer’s existing paid time off plan will satisfy the 
requirements of this Ordinance if it meets or exceeds all 
of the requirements of the Ordinance. 
 
Record retention.  Employers are required to retain 
records documenting hours worked by employees and 
paid sick leave taken by employees for two years. 
 
Enforcement.  The City Controller has been designated 
as the enforcement agency of the paid sick day 
ordinance.   
 
We will keep you updated once the City releases 
guidance, especially with regard to when employers must 
begin complying with the law.   
 
In the interim, employers in the City of Pittsburgh should 
review their current workplace policies in anticipation of 
accommodating the paid sick leave benefit. 
  
San Antonio Paid Sick Leave Ordinance Delayed; 
Dallas on Track for August 1 Effective Date 
The City of San Antonio enacted a paid sick leave 
ordinance about a year ago and the law was scheduled 
to take effect on August 1, 2019 (see our prior Benefit 
Beat articles from July, 2019 and September, 2018).  A 
group of San Antonio businesses brought forth a lawsuit 
against the City seeking an injunction against the 
ordinance.  As part of a compromise between the City and 
the business groups, a District Judge entered an order on 
July 24, 2019 to delay the implementation date of San 
Antonio’s ordinance from August 1, 2019 to December 
1, 2019. 
 
Meanwhile, the Dallas Earned Paid Sick Time Ordinance 
is set to take effect August 1, 2019 (see our prior Benefit 
Beat article for a summary of this law).  Thus far, the 
City’s Fair Housing Department has established a 
webpage for providing information, including a City 
Council memo, the required workplace posting (English 
and Spanish), slide presentation, and administrative 
rules. 
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