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An interview with KRISTY FAHLAND  
and KRIS ST. MARTIN

 In the wake of the media spotlight on sexual 
misconduct and the activist culture developing 
around the #MeToo movement, employers across 

all industries are taking a critical look at their 
workplace culture and compliance. We are fortunate 
to have Kristy Fahland and Kris St. Martin with us 
today to outline proactive steps for employers to 
mitigate risk and ensure compliance with state and 
federal human rights laws, including Title VII.

A Shareholder with Messerli Kramer, Kristy is an 
experienced litigator in the area of employment law. 
Kristy also serves a number of clients as a skilled 
employment counselor, drawing on her litigation experience and knowledge to help guide 
employers’ policies and procedures to prevent future disputes. Kris is a key member of 
the CBIZ Banking & Financial Services practice and Director of the CBIZ Bank Insurance 
Program. He offers the unique perspective of an experienced bank executive and business 
advisor, specializing in risk mitigation through insurance.

Q: Sexual harassment allegations against high-profile individuals such as Harvey Weinstein and 
Matt Lauer have led to many speaking out through the #MeToo movement. Do you anticipate 
that this will lead to increased related litigation outside of the entertainment industry?

Kristy Fahland: I believe that it has caused increased awareness and sensitivity within 
the employee population that is likely to lead to increased internal complaints. These 
complaints, in turn, can give rise to future litigation throughout a variety of industries.  

Q: As we all know, lawsuits lead to insurance claims. What is the insurance industry 
anticipating for claims at this point?

Kris St. Martin: At this point, the insurance carriers are not seeing an increase in claims, but 
they definitely are seeing an increase in coverage questions and insurance being purchased. 
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The assumption is that claims will be coming down the 
road. Sexual Harassment (Harvey Weinstein), Failure to 
Supervise (Miramax Board) and Wrongful Termination 
(Matt Lauer may sue NBC) are the types of claims that 
the carriers are preparing to handle.  

Q: As an attorney that represents employers, what are 
the comments and concerns that you have been hearing 
from your HR contacts at your client companies?

KF: Companies are concerned about how to proactively 
address the issue in the workplace, while at the same 
time protecting themselves against the risk of claims 
and/or lawsuits. This really involves two issues: employer 
practices and management awareness, as well as 
employee communication. It can be a very fine line to 
walk to address the issues with employees in a way 
that does not unnecessarily invite claims, while also 
implementing important protective measures for the 
company and not appear self-serving.

Q: What are best practices to remain a compassionate 
employer while minimizing your client’s risk?

KF: Employers should review their handbooks and other 
written policies to ensure they have the best protection 
in place, including anti-retaliation policies, harassment 
reporting polices and workplace relationship policies. 
Employers should also take this opportunity to roll out 
new policies and communicate general policies and 
procedures with employees in a way that is sensitive to 
the employer’s specific environment. Management training 
and developing a process and protocol for handling and 
investigating internal complaints are also key.  

Q: What type of insurance provides protection for sexual 
misconduct allegations? 

KSM: Most claims are going to be handled under 
an Employment Practices Liability (EPL) policy or a 
Directors and Officer’s (D&O) policy. Typically the EPL 
policy will handle Sexual Harassment and Wrongful 
Termination claims and the D&O policy will handle 
Failure to Supervise claims. The vast majority of financial 
institutions and publicly traded companies carry both 
D&O and EPL policies. Privately owned companies are 
much less likely to have this protection. 

Q: Are all Employment Practices Liability policies equal?

KSM: I will say that EPL policies have a great deal of 
commonality between carriers, but there are still areas to 
focus in on and compare. It is important that companies 
that interface frequently with the public, like financial 
institutions, include third-party harassment coverage in 
their policy. Also, pay special attention to the definition of 

a claim within the policy. Under the definition of a claim, 
the time allowed to report a claim starts when certain 
employees, or perhaps when any employees, become 
aware of the circumstances that could lead to a claim. 
Make sure that the timer starts only when knowledge is 
elevated to specific executive management titles. Also, 
deductibles should be closely watched. Most EPL claims 
end as settlements that run between $10,000 and 
$75,000, which is well under the $100,000 deductible in 
many policies.  

Many thanks to Kris and Kristy for these valuable 
insights. If you have questions or require additional 
information, don’t hesitate to contact Kristy Fahland 
(kfahland@messerlikramer.com, 612.672.3795),  
Kris St. Martin (kstmartin@cbiz.com 763.549.2267)  
or your local CBIZ MHM professional.

KRISTY FAHLAND
Minneapolis, MN

KRIS ST. MARTIN
Minneapolis, MN

Webinars

A complete list of upcoming webinars  
can be found here.

First Quarter Accounting and 
Financial Reporting Issues Update

Presented March 27 | Recording Available Here
Brings you up-to-date on hot topics, technical matters  

and current events impacting financial reporting.

Who should attend: CFOs, CEOs,  
business owners and financial executives.

Cybersecure? How to Prevent Liability Exposure 
and Mitigate Risk at Your Organization

Presented March 20 | Recording Available Here
As data breaches increase and the compromising  

of public records grows, so does the demand for insurance  
that protects companies in these circumstances.

Who should attend: Chief financial officers, CEOs, HR managers, 
chief information officers, chief technology officers and information 

technology specialists. Appropriate for employers of all sizes.
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Some say that no disaster should be considered 
unexpected these days, so we will call them unplanned 
events. Have we made the case for revisiting your 
approach to manage and recover from the unplanned? If 
so, here are some basics you will want to include in your 
ongoing review and plan.

Business Continuity Planning – General Concerns

In the event of a disaster, it’s important to recover and 
maintain your data and have cash on-hand so you can 
continue serving your customers. You may not be able 
to prevent a disaster from occurring, but you can be 
prepared to rebound when the air clears. Developing a 
business continuity plan entails preparing for anything 
that could disrupt your business operations and planning 
for the continuation of operation. You may consider 
identifying backups for essential operations, personnel, 
sensitive records, data processes and communication 
channels. When developing a business continuity plan, 
make sure it addresses the following:

■   Employee concerns. In the wake of a disaster, 
you won’t be the only one trying to recover. Your 
employees will most likely have their own concerns 
about the safety of their families and personal 
property. In order for your employees to make a 
positive contribution to your recovery efforts, they 
will need some freedom to address their own issues. 

■   Customer accommodations. If you are forced to 
temporarily close, you should have strategies in 
place for your customers to be able to access their 
funds, where feasible, and a communication plan 
set up to inform customers of the situation. 

■   Alternate work locations. Your plan should address 
employee relocation in case a disaster leaves 
your facilities unusable. By establishing alternate 
locations (disaster recovery sites) in advance, 
operations can be moved to secondary locations or 
other branches with fewer interruptions. During the 
planning process, it is important to consider how 
a change in work location will affect employees. 

(Continued on page 4)

BY CHRIS ROACH

 In times of crisis, financial institutions are depended on 
to assure assets are safe and easily accessible. Since 
9/11 business continuity has become a key business 

function for private companies and public institutions 
–perhaps most critically in the financial sector. Best 
practices have been challenged to keep pace with rapidly 
changing business landscapes. Less than 10 years ago, 
“easily accessible” related primarily to brick and mortar 
banking; today we are talking about open banking and 
third-party developers. 

In a feature article nearly two years ago, our risk 
and advisory professionals discussed key issues for 
consideration by financial institutions when planning for 
incident response and rapid recovery. Essentially, your 
primary objective is to identify your risks and create an 
actionable plan. Your strategy should account for people, 
places, procedures and communications, and it should 
be adaptable to multiple situations.

Government regulation of the financial industry is in place 
to create uniform national standards and actionable 
recovery strategies that are routinely tested for ongoing 
awareness and improvement. No doubt you have an 
established business continuity plan in place. In the 
wake of a year replete with epic natural disasters and 
ever-evolving cyber risks, we have to ask – has your 
institution recently reviewed and tested your plan? 

Just last year Nationwide warned of a widening gap 
between disaster risks and business preparedness. 
Their study looked at small business, which of course 
suggests a separate concern for financial institutions, 
i.e., preparedness of loan portfolio companies. The point 
is well taken, however, that preparedness once meant 
constructing a plan but now requires continual analysis 
to manage rapidly changing risk profiles.

Perhaps no industry has experienced greater recent 
change in business processes and supporting systems 
than banking and financial services. Projects enacting 
major change may now be implemented in quarters 
versus years and decades. In this dynamic environment, 
lack of scheduled regular plan review and testing 
may be undistinguishable from no plan at all, leaving 
your institution open to loss of revenue and customer 
confidence, even potential legal action. 

Revisiting Your Plan  
for the Unexpected
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Things like work hours or transportation concerns 
may need to be addressed.

■   Prioritize data and processes. What processes are 
essential to your operation and what data is needed 
for them to run effectively? Creating a hierarchy of 
processes in the planning stage will help focus your 
recovery efforts on restoring the most essential 
components needed to resume operations. Once 
you have established your critical processes, 
determine what resources they require so alternate 
plans can be made to ensure they are available.

■   Electronic vaulting. With the increasing number 
of financial transactions that take place online, 
protecting your electronic data is extremely 
important. Even if your physical location temporarily 
shuts down, your online services may be able to 
hold customers over until you are able to reopen. 
Electronic vaulting, or off-site data protection, 
backs up critical data and sends it to a different 
geographic location for storage. These backups can 
be used in the event that a disaster destroys the 
equipment that houses your critical data. 

■   Define employee responsibilities. After a disaster 
is no time to train employees on disaster response. 
A successful recovery effort requires trained 
individuals who are ready to take action. Establish the 
responsibilities of key employees long before disaster 
strikes so they’ll be ready if a situation arises.

Natural Disasters

You may never know what natural disaster could affect 
the physical location of your institution or that of a third 
party providing service to you. In 2017 Hurricane Harvey 
damaged several banks and financial institution facilities, 
with vaults and ATMs underwater for weeks. Start by 
ensuring your plan addresses these basic steps: 

■   Identify key assets (these may have changed or 
expanded); define the business impact of loss of 
each asset.

■   Determine how long you can go without access to 
this resource.

■   Establish a communications plan and assign roles 
and responsibilities.

■   Establish your disaster recovery site by 
implementing the systems or capabilities required to 
continue operations.

■   Define the appropriate mechanism for access to 
your data and applications.

■   Test your plans and train your employees on their 
roles and responsibilities. 

■   Backup computer systems and customer data.

■   Encourage customers to establish online banking 
relationships in case your physical location in 
unavailable.

The post-hurricane Houston market suggests another 
reason to be sure your systems are documented and 
plan is actionable. M&A activity paused only briefly as the 
storm’s impact was assessed then accelerated quickly, 
a testament to confidence in the city’s bustling economy. 
Proper documentation of business systems is always an 
advantage in M&A activity.

Financial Crisis

While the circumstances involved in bank failures 
are complex, having a solid plan in case of financial 
crisis is important. Stress testing focusing on critical 
risks like credit risk, market risk and liquidity risk can 
be used to evaluate your institution’s risk of having 
insufficient capital during tough times so that you can 
plan accordingly. It’s important to consider crowd and 
customer management as part of your risk management 
strategy to ensure the safety of both your patrons and 
your staff. 

Bottom Line

A well-established response plan is essential to restoring 
operations after a disaster, but plans have a short shelf-
life. Regular plan review and testing will ensure you are 
prepared in the face of unplanned disruptions.

Related resources:

■   You never know when a natural disaster will strike; 
be prepared! (article)

■   The Importance of Bank Cybersecurity Coverage  
(podcast)

■   5 Mistakes to Avoid When Business Continuity 
Planning (article)

■   Disaster Recovery 101 (article)

■   Financial Services Sector Coordinating Council, 
working with federal regulatory agencies and 
law enforcement agencies, directly assists the 
sector’s response to natural disasters, threats from 
terrorists, and cybersecurity issues of all types.

CHRIS ROACH
Houston, TX

For additional information about 
business continuity, risk and related 
issues, contact Chris Roach at 
713.871.1118 or croach@cbiz.com.
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By the CBIZ BANKING & FINANCIAL SERVICES 
EDITORIAL STAFF

 Bankers are optimistic about the next few years, 
and why not? The dynamics set in place by the 
2017 tax cuts could easily produce a 50% increase 

in profitability when you factor in reduced tax burden, 
expected increases in lending to small businesses and 
the potential for increased net interest margins should 
the Fed find it necessary to raise rates to offset inflation.
Contributing further to this upbeat vibe, bank stocks and 
valuations have soared. With profits up and shareholders 
happy, why was there a note of caution at the recent 
Bank Director’s “Acquire or Be Acquired” conference? In 
a nutshell, it was fear that good fortune would contribute 
to complacency. 

Perhaps no industry has felt the convergence of changing 
consumer behavior and technological innovation more 
than the banking sector. With more money hitting the 
bottom line from a historic tax cut, there may never be a 
better opportunity to accelerate investment in ways that 

Bankers See Opportunities in Tax 
Reform – Which Ones Will They Take?

assure banks remain competitive by offering what their 
customers demand.  

Or will banks follow the apparent route of major 
corporations, reportedly authorizing $200 billion in 
share buybacks in the two months since the passage of 
the new tax law? No less tempting is the opportunity to 
offer a substantial salary bump for key executives or a 
one-time bonus to employees. 

More than likely your leadership and management team 
is considering a combination of factors and options, and 
much will depend on how the tax package actually plays 
out. Focusing on your customers and your staff is never 
a bad play, though. This article shares thoughts on those 
specific opportunities.

Focus on the Customer

There is no time like the present to invest in development 
of in-house applications to provide the conveniences 
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DISCLAIMER: This publication is distributed with the understanding that CBIZ is not rendering legal, accounting or other professional 
advice. This information is general in nature and may be affected by changes in law or in the interpretation of such laws. The reader 
is advised to contact a professional prior to taking any action based upon this information. CBIZ assumes no liability whatsoever in 
connection with the use of this information and assumes no obligation to inform the reader of any changes in laws or other factors that 
could affect the information contained herein. 

It’s no secret that a generational transition of leadership 
is in the works. The opportunity to invest in your 
current team by offering coaching and development 
opportunities for high-potential employees who are 
currently on your bench may be just in time, as retirement 
hits key leadership levels in the banking industry.  

The time may be right to attract new talent, as well. 
Expanding your staff at key positions while the economy 
and dynamics in the financial industry are in an upswing 
seems a prudent course of action. Top talent in today’s 
job market are seeking more than a title; they crave 
opportunity for career advancement. To attract high-
performing prospective employees and retain current 
employees, it’s essential to offer professional development. 

A concerted plan to attract the right leaders and 
managers for the next generation of your organization 
could include offering better benefits or a sign-on bonus. 
Experienced, tech-savvy and service-oriented talent is 
out there and likely being approached by competitors in 
banking and other industries. There may be no better 
opportunity to make that recruiting investment than now.

Bottom Line

Perhaps the most obvious strategic investment 
combines focus on the customer and executive staff – 
i.e., bringing on an experienced executive to lead those 
initiatives that focus on consumer conveniences and 
customer expectations.  

So what will it be? Buy back stock? Pave the way for 
smooth leadership succession? Transform into the 
financial institutions of the future? Choosing well may tell 
the story in the coming decade.

Additional Resources and interesting reads:

■   Optimistic About Loans But Worried About Deposits 
by Paul Weinstein Jr. (Promontory Interfinancial 
Network) 

■   How to Give Employees a Slice of the Tax Reform Pie 
by Michael Blanchard (Blanchard Consulting Group)

■   Risk Management Pitfalls in Bank M&A by Kris St. 
Martin (CBIZ Insurance Bank Program)

■   Aligning Bank Compensation Plans with Bank 
Profitability by Amber Duncan and Jay Meschke ( 
CBIZ Talent & Compensation Solutions)

■   Bank Directors 2017 Compensation Survey: 
Procrastination About CEO Succession (6/5/2017)

expected by today’s consumers of financial services. 
Times truly have changed over the last decade. Customers 
have become less sticky, with younger generations in 
particular now valuing banks more as the means to 
facilitate secure, real-time payments than for the ability to 
store money or finance a purchase.  

Failure to provide expected features and anticipate 
the next customer “ask” can spell trouble. Intuitive 
interfaces, visually appealing presentation of information, 
quick balances, mobile bill pay, debit card on/off and, 
of course, mobile photo check deposit are winning the 
day in the competition for customers. Go from great to 
awesome by adding advisory features like the “safe-to-
spend” advisory (considering scheduled payments and 
savings goals) and trackable spending (insights into 
spending habits).

Creating true convenience may include expanding 
services to become a comfortable platform for more-
than–bill-pay financial activity. Notably, digital investment 
advice is spreading to regionals. Connecticut-based 
Webster Bank’s hybrid model (pairing human advisors 
and software) was featured recently by American Banker. 
Initially provided as a standalone app, the plan is to bring 
all the bank’s offerings together on mobile, effectively 
building “a new online ecosystem of services, including 
mobile banking, digital investment advice and personal 
finance management, to stay competitive” and uniquely 
create cross-sell opportunities.

Peter Wannemacher, senior analyst at Forrester, 
specializes in digital strategy, bank branding, and digital 
and mobile banking, as well as market research and 
channel strategy. (See his suggested features banks 
should offer here.) In the AB article, Wannemacher 
notes that “many banks want to become a platform, but 
that is very difficult, for a variety of reasons,” primarily 
technological and economic. One could reasonably 
expect anticipated increased profitability would assign 
investment in this direction.

Focus on Staff & Management 

“Federal Reserve Bank of New York President William 
Dudley plans to retire . . . .” “Old Line Bank announced 
the retirement of Joseph E. Burnett . . . .” “Signature 
Bank announcements retirement of George M. Klett . . . 
.” “Longtime Webster Bank CEO (and son of the founder) 
to retire . . . .”
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