
  
 

 
 
 
 

 
 

 
 

 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 

 
 

 
 

       

          
                     
         DOL OPINES ON FMLA AND WELLNESS PROGRAM 
              MATTERS; RE-ISSUES MODEL FMLA FORMS 
Even in the absence of confirmation of an individual to lead 
the Department of Labor (DOL) into the future, the agency 
carries on its duties and responsibilities by providing advice 
to employers in the form of advisory opinion letters.  The 
DOL’s Wage and Hour Division (WHD) recently released 
several opinion letters addressing matters relating to 
voluntary wellness program activities, and Family and 
Medical Leave Act (FMLA) issues.  In addition, the DOL 
recently updated several model FMLA forms reflecting a 
revised expiration date. 
 

Notable Opinion Letters 
 
Compensability of Time Spent Voluntarily Attending Benefit 
Fairs and Certain Wellness Activities 
The DOL was asked to provide guidance on whether time 
used for wellness activities is compensable.  Generally, all 
time worked by individuals covered under the Fair Labor 
Standards Act (FLSA) is compensable.   

 
In this instance, the wellness program is completely 
voluntary.  An individual could earn premium discounts for 
participating in a variety of things such as biometric testing, 
attending an in-person health education class, taking an 
employer-facilitated gym class or using the employer-
provided gym, participating in telephonic health coaching 
and online health education classes through an outside 
vendor facilitated by the employer; participating in Weight 
Watchers, or voluntarily engaging in a fitness activity. 

 
This Opinion Letter (FLSA2018-20) affirms that this type of 
time need not be compensable, as long as the individual is 
not, in any way, compelled to be available for work during 
this time.  The Letter does note that the FLSA rules relating 
to compensable break time would continue to apply if the 
individual engages wellness activities during his/her break 
time.
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Continued from Page 1 
 
Organ Donation Qualifies as FMLA Entitlement Event 
In Opinion Letter FMLA2018-2-A, the DOL affirms that an 
otherwise healthy individual who becomes an organ 
donor can be entitled to the rights and benefits of the 
Family and Medical Leave Act (FMLA) based on the facts 
that an individual would be under the continuing care of 
a health care provider; and, in most instances, would 
have an overnight stay in the hospital during the process. 
Note, all of the other requirements for FMLA eligibility 
would apply; specifically, to be eligible for FMLA, the 
individual must meet all of the following criteria: 

1. At least 12 months of service for the employer;   
2. At least 1,250 hours of service for the employer 

during the 12 months immediately preceding the 
leave; and   

3. Service for the employer at a worksite subject to the 
law (a worksite is exempt from the FMLA if not more 
than 50 employees are employed within 75 miles of 
the location).   

 
Interaction of No Fault Attendance Policies and FMLA 
Another FMLA Opinion Letter (FMLA2018-1-A) affirms 
that a no-fault attendance program that is suspended 
during FMLA leave is permissible as long as such no fault 
attendance program is likewise suspended during a non-
FMLA leave of absence. Generally, only health benefits 
must be continued during a period of FMLA leave.  For 
other types of employer provided benefits, the individual 
must be treated in the same manner as he/she would be 
if the leave was not designated as FMLA leave. 

 
MODEL FMLA FORMS REISSUED 

The DOL’s Wage and Hour Division provides model 
Family and Medical Leave Act forms that can be used by 
employers to assist in satisfying their notice obligations, 
such as the obligation to provide information to 
employees of their eligibility, rights and responsibilities 
under the law, as well as the certification form to report 
the need for FMLA leave in the event of an employee’s or 
his/her family member’s serious health condition or for 
military leave purposes.   
 
The DOL reissued the model FMLA forms with a revised 
expiration date of August 31, 2021.  Important to note 
that the actual substance and contents of these model 
forms have not changed.  Still, employers are encouraged 
to use these revised forms in administering their FMLA 
obligations.  Following are the relevant FMLA forms with 
the revised expiration date: 
 WH-380-E Certification of Health Care Provider for 

Employee’s Serious Health Condition 
 

 
 
 

 WH-380-F Certification of Health Care Provider for 
Family Member’s Serious Health Condition 

 WH-381 Notice of Eligibility and Rights & 
Responsibilities 

 WH-382 Designation Notice 
 WH-384 Certification of Qualifying Exigency For 

Military Family Leave 
 WH-385 Certification for Serious Injury or Illness of 

Current Servicemember — for Military Family Leave 
 WH-385-V Certification for Serious Injury or Illness 

of a Veteran for Military Caregiver Leave 
 

A NOD TO STUDENT LOAN REPAYMENT PROGRAM 
One of the challenges facing young and not so young 
workers is repayment of student loans. And, employers 
are feverishly looking for ways to attract and retain 
employees.  One of the ways an employer can entice its 
present and incoming workforce is to assist employees in 
repayment of their student loans.   
 
At this juncture, there is no tax-favored way to assist in 
this process; though, the Congress has considered 
facilitating a way to do so. 
 
Of late, the Internal Revenue Service recently released a 
Private Letter Ruling (PLR 201833012) relating to 
offering a student loan repayment program through an 
IRC Section 401(k) plan.  Important to note that a Private 
Letter Ruling (PLR) is only binding on the taxpayer 
requesting it; but a PLR indicates, to the general public, 
the IRS’ position on a particular fact situation. 
 
In the scenario outlined in the PLR, the unidentified 
employer requests the IRS’ opinion on how it would view 
a program whereby the employer would make a 
nonelective contribution to its 401(k) plan.  Under the 
employer’s current 401(k) plan, eligible employees can 
make elective contributions of 2% of their compensation 
per pay period, to which the employer match is five 
percent.   
 
The employer proposes to amend its plan to offer a 
voluntary student loan repayment program.  The 
proposed program would permit the employee to make a 
minimum loan repayment of 2% of his/her compensation 
per payroll period to which the employer would make a 
nonelective contribution equal to 5% of the employee’s 
eligible compensation.  This nonelective contribution is 
made without regard to whether the employee makes any 
elective contribution to the plan.  
 

http://www.dol.gov/whd/opinion/FMLA/2018/2018_08_28_2A_FMLA.pdf
http://www.dol.gov/whd/opinion/FMLA/2018/2018_08_28_1A_FMLA.pdf
http://www.dol.gov/whd/forms/WH-380-E.pdf
http://www.dol.gov/whd/forms/WH-380-E.pdf
http://www.dol.gov/whd/forms/WH-380-F.pdf
http://www.dol.gov/whd/forms/WH-380-F.pdf
http://www.dol.gov/whd/forms/WH-381.pdf
http://www.dol.gov/whd/forms/WH-381.pdf
http://www.dol.gov/whd/forms/WH-382.pdf
http://www.dol.gov/whd/forms/WH-384.pdf
http://www.dol.gov/whd/forms/WH-384.pdf
http://www.dol.gov/whd/forms/WH-385.pdf
http://www.dol.gov/whd/forms/WH-385.pdf
http://www.dol.gov/whd/forms/wh385V.pdf
http://www.dol.gov/whd/forms/wh385V.pdf
http://www.irs.gov/pub/irs-wd/201833012.pdf
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Code Section 401(k) plans must satisfy numerous 
qualification requirements relating to contributions, 
distributions, nonforfeitures, as well as 
nondiscrimination rules.   Specifically, a 401(k) plan must 
comply with a contingent benefit rule under which no 
other benefit can be directly or indirectly conditioned on 
whether the participating employee elects to make (or 
declines to make) a contribution to the plan.   
 
According to the terms of the proposed program outlined 
in the PLR, the IRS concluded that the contingent benefit 
rule would not be violated by offering this type of 
nonelective employer contribution design in connection 
with a student loan repayment program. 
 
An employer contemplating this type of program should 
work closely with its legal counsel. 
 

REMINDER: DISTRIBUTE MEDICARE PART D NOTICES 
BY OCTOBER 15TH 

Plan sponsors have an annual obligation to provide the 
Medicare Part D creditable notices to Medicare-eligible 
individuals. The annual Medicare Part D open enrollment 
period for the 2019 year begins October 15, 2018 and 
runs through December 7, 2018.  
 
The Medicare Part D Notice of Creditable or Non-
creditable Coverage must be provided to Medicare-
eligible individuals at least annually, prior to the 
Medicare Part D open enrollment period. This means that 
all Medicare Part D notices of creditable or non-
creditable coverage must be provided within the 12-
month period ending on October 15, 2018.  
 
The Centers for Medicare and Medicaid Services (CMS) 
provide model language that can be tailored by plan 
sponsors to satisfy their notice obligation: 
 Model Individual Creditable Coverage Disclosure 

Notice Language (English or Spanish); or 
 Model Individual Non-Creditable Coverage 

Disclosure Notice Language (English or Spanish). 
 

IMPORTANT REMINDER ABOUT COBRA NOTICES 
A class action lawsuit provides a good reminder about the 
importance of COBRA notification.  This challenge, 
Vazquez v. Marriott Int’l, Inc., 2018 WL 1988875 (M.D. 
Fla. 2018), relates to the sufficiency of COBRA notices on 
two levels.   
 
The first point argues that the COBRA notice was not 
provided in the individual’s native language.  Notably, the 
COBRA law does not specifically require that COBRA 
information be provided in an individual’s native 
language; although, the model COBRA notice and 

election forms provided by the Department of Labor 
(DOL) are available in both English and Spanish. Other 
benefit notices have language requirements, such as the 
summary plan description (SPD), the summary of 
benefits and coverage (SBC), as well as notices relating 
to claims and appeals, and internal and external review 
processes.     
 
The DOL regulations require summary plan descriptions, 
summary of material modifications, and other relevant 
plan documents, be provided in native tongue; 
specifically: 
 
 If the plan has 100 or fewer participants, and if 25% 

or more of the participants speak the same foreign 
language, the documents must be prepared in that 
language.  
 

 For plans with 100 or more participants, the 
documents must be prepared in the foreign 
language if 10% or more of the participants, or 500 
or more of employees, speak the same foreign 
language.  

 
The summary of benefits and coverage (SBC), as well as 
the required notices and disclosures issued under the 
claims procedures, and internal and external review 
processes must be written in a culturally and 
linguistically appropriate manner.  The specific language 
requirement is based on the number of non-English 
speaking individuals residing within a geographic area, 
rather than by the number of non-English speaking 
individuals participating in the plan. This means that 
when a county population where 10% of the claimant’s 
county is literate only in the same non-English 
language(s), then plans and insurers are required to 
provide communications in the appropriate non-English 
language. 
 
In addition, the plan is required to provide a customer 
assistance process, such as a telephone hotline, with 
oral language services available in the appropriate non-
English language.  
 
The second challenge of this class action lawsuit argues 
that the contents of the COBRA notice was insufficient in 
that it was not described in a manner understandable to 
the reader with regard to the election procedures or the 
identity of the plan administrator. 
 
We do not yet know the outcome of this litigation. 
Nevertheless, it is important to ensure that all benefit 
communications are written in a manner that can be 
easily understood by the reader. 

https://www.cms.gov/Medicare/Prescription-Drug-Coverage/CreditableCoverage/downloads/ModelCreditableCoverageDisclosureNotice051711.pdf
https://www.cms.gov/Medicare/Prescription-Drug-Coverage/CreditableCoverage/Downloads/ModelCreditableCoverageDisclosureNotice051711Spanishedits.pdf
https://www.cms.gov/Medicare/Prescription-Drug-Coverage/CreditableCoverage/Downloads/ModelNonCreditableCoverageDisclosureNotice051711.pdf
https://www.cms.gov/Medicare/Prescription-Drug-Coverage/CreditableCoverage/Downloads/ModelNonCreditableCoverageDisclosureNotice051711Spanishedits.pdf
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IS IT REALLY A VOLUNTARY PRODUCT? 
A recent case from the U. S. District Court for Eastern 
District of California, Bommarito v. Nw. Mut. Life Ins. Co., 
2018 WL 3537118 (E.D. Cal. 2018), provides a good 
reminder of the importance of knowing whether a plan is 
subject to ERISA.   
 
Generally, all plans sponsored by both for-profit and not 
for profit entities are subject to ERISA.  Plans sponsored 
by churches and plans sponsored by federal, state or 
local governments are exempt from ERISA.   
 
Also exempt from ERISA are plans not sponsored by the 
employer, commonly referred to as “voluntary plans”.  
Voluntary insurance products offered on an individual 
basis, or offered as a part of a group health plan, such as 
dental, vision, supplementary long or short term 
disability, long term care or cancer policies, are exempt 
from ERISA as long as: 

1. There is no direct or indirect contribution by 
employer or employee organization; 

2. Participation in the program is strictly voluntary; 
3. The employer’s involvement is ministerial only and 

the employer does not endorse the program in any 
way; and 

4. The employer receives no consideration. 
 
If the goal is to ensure that the voluntary program is not 
subject to ERISA, it is imperative to design the program 
to be independent of the employer’s other benefit 
package.  In all respects, it is essential that the 
employer’s involvement be limited to a ministerial 
function. 
 
In this case, the plan did not meet certain of these 
criteria.  And therefore, even though the plans in question 
were individual policies, there were deemed to be subject 
to ERISA. 
 

PAID SICK LEAVE CHANGES IN TEXAS 
An appeals court in Texas has placed the City of Austin’s 
paid sick leave ordinance on hold.  At the same time, the 
City Council of San Antonio passed an Ordinance that will 
require private sector employers to provide paid sick 
leave to their employees.   
 
Austin 
The City Council of Austin enacted the Earned Sick Time 
Ordinance on February 15, 2018 (for a summary of this 
law, see our prior Benefit Beat article).  The law requires 
private sector employers to provide paid sick leave to 
their employees beginning October 1, 2018.  For 
employers with 5 or fewer employees, the applicability 
date of the law is delayed until October 1, 2020.  

 
Following enactment of the Ordinance, a Texas business 
coalition challenged the mandate and sought a 
temporary injunction to block the effective date of the 
Ordinance; it was denied by a District Court.  The case 
was then brought before the Texas Third Circuit Court of 
Appeals.  On August 17, 2018, the appeals court granted 
motion for temporary relief, pending further litigation.  As 
the case continues to wind through the judicial process, 
the Austin paid sick leave Ordinance remains in limbo. 
 
San Antonio 
The City Council of San Antonio passed, and the Mayor 
signed, the Earned Paid Sick Time Ordinance on August 
16, 2018.  The law requires private sector employers to 
provide paid sick leave to their employees beginning 
August 1, 2019. For employers with 5 or fewer 
employees, the applicability date of the law is delayed 
until August 1, 2021.   
 
Employers subject to the law 
An employer is defined as any person, company, 
corporation, firm, partnership, labor organization, non-
profit organization or association who pays an employee 
to perform work for the employer, and exercises control 
over the employee’s wages, hours and working 
conditions. Federal, state and local government 
employers are not subject to the ordinance. 
 
Eligible employees  
An eligible employee is one who performs at least 80 
hours of work in a calendar year within the City of San 
Antonio for the employer subject to the law, including 
those who work through a temporary or employment 
agency. Independent contractors, and unpaid interns, 
are not eligible for the earned sick time benefit. 
 
Amount of leave 
Employees accrue at least one hour of sick leave for 
every 30 hours worked in the City. 
 
Accrual, Cap, Frontloading, and Carryover  
Employees begin to accrue earned sick time beginning 
on the later of the date of hire, or, August 1, 2019.  For 
employers with 5 or fewer employees, accrual begins 
August 1, 2021. Earned sick time can be used as soon 
as it is accrued.  An employer can delay usage for up to 
60 days for employees expected to be employed for at 
least a year.  This 60-day delay cannot be imposed on 
temporary employees expected to work less than a year.   

 
The accrual cap and use of leave is contingent upon the 
employer size, as follows: 

http://www.gpo.gov/fdsys/pkg/USCOURTS-caed-2_15-cv-01187/pdf/USCOURTS-caed-2_15-cv-01187-9.pdf
http://www.gpo.gov/fdsys/pkg/USCOURTS-caed-2_15-cv-01187/pdf/USCOURTS-caed-2_15-cv-01187-9.pdf
https://www.cbiz.com/insights-resources/details/articleid/6372/city-of-austin-enacts-paid-sick-leave-ordinance-article


 

 
 

 
 

September 6, 2018     page 5 

 Employers with 16 or more employees must allow 
employees to accrue, and use up to 64 hours of 
earned sick time per year; 

 Employers with 15 or fewer employees must allow 
employees to accrue and use up to 48 hours of 
earned sick time per year.  

 
Unused accrued earned sick time can be carried over to 
the next following year, subject to these 64 or 48 hour 
limits.  Alternatively, an employer who provides earned 
sick time for immediate use at the beginning of each year 
64 (or 48 hours, as applicable) is not required to provide 
carryover, or additional accrual. 
 
If an employee terminates employment and is rehired 
within six months of separation from the same employer, 
any previously accrued earned sick time that was not 
used must be reinstated and available for immediate 
use. 
 
If an employer is bought, or the ownership changes 
hands, all employees of the original employer still 
employed by the successor employer are entitled to keep 
and use his/her accrued earned sick time. 
 
Use of leave 
Earned sick time can be taken for the following reasons: 
 To attend to one’s own needs, or to attend to the 

needs of a family member’s illness, injury, medical 
diagnosis or treatment, including preventative 
medical care.  For this purpose, family member 
includes the employee's spouse, child, parent, or any 
other individual related by blood, or whose close 
association with the employee is the equivalent of a 
family relationship. 

 To obtain services or care as a result of domestic 
violence, sexual assault, or stalking.  

 
Notice Requirements 
 
 Employee notice obligations.  An employee must 

request use of earned sick time as soon as possible 
prior to his/her scheduled work time.  When the need 
for leave exceeds three consecutive work days, the 
employer may require reasonable documentation to 
substantiate the need for leave. 
 

 Employer workplace posting and notice obligations. 
Employers are required to display a poster describing 
the requirements of this Ordinance, in all appropriate 
languages of its employee population, in a 
conspicuous place where employee notices are 
customarily posted.   In addition, an employer must 
include information about the earned sick time 

benefit in its employee handbook. The Director of 
San Antonio’s Metropolitan Health District may 
create and make available on its website, a model 
workplace posting that can be used for this purpose.  
 
In addition, employers are required to provide a 
monthly earned sick time statement, either by paper 
or electronically, reflecting the usage and available 
amount of the employee's earned sick time.  

 
Record retention 
Employers are required to maintain records establishing 
the amount of earned sick time accrued and used by 
each covered employee for three years. 
 
Coordination with employer’s existing time off policy 
An employer’s existing leave policy can satisfy the 
obligations of the City of San Antonio’s paid sick leave law 
as long it is at least as generous as the Ordinance 
requires. 
 
Coordination with other laws 
This law must be coordinated with other federal, state or 
local laws, where applicable. 
 
Enforcement 
The City of San Antonio’s Metropolitan Health District 
enforces the provisions of this law, including complaints 
of violations and employment retaliation matters.  
Violations of the Ordinance could result in civil penalties.   
 
In closing, whether the San Antonio Ordinance ever takes 
effect remains to be seen. Some members of the Texas 
Legislature, which begins its next session in January 
2019, have indicated that they will introduce legislation 
to bar local jurisdictions from passing these kinds of 
ordinances. The San Antonio Ordinance could also be 
impacted by the Austin litigation described above. 

 
 
 
The information contained in this Benefit Beat is not intended 
to be legal, accounting, or other professional advice, nor are 

these comments directed to specific situations. This 
information is provided as general guidance and may be 

affected by changes in law or regulation. 
This information is not intended to replace or substitute for 
accounting or other professional advice. You must consult 
your own attorney or tax advisor for assistance in specific 

situations. 
This information is provided as-is, with no warranties of any 
kind. CBIZ shall not be liable for any damages whatsoever in 
connection with its use and assumes no obligation to inform 
the reader of any changes in laws or other factors that could 

affect the information contained herein. 
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