
  
 

 
 
 
 

 
 

 
 

 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 

 

 
 

 
       

          
            

              DOL Disclosures: 
    Relief Coming?  

We do not frequently report on non-reliant proposed 
regulations, but a newly issued set may portend some relief 
for employer/plan sponsors.   
 
You may recall that the Department of Labor’s Employee 
Benefit Security Administration (EBSA) has been looking at 
ways to streamline employee benefit communications.  By 
way of proposed rules issued on October 23, 2019, EBSA is 
proposing a new safe harbor for electronic distribution of 
certain retirement and pension plan communications. 
 
As background, ERISA imposes a variety of notice obligations 
upon both welfare benefit and retirement plans. In 2002, the 
DOL issued final regulations that provide a safe harbor 
methodology for disclosure of required plan communications 
through the use of electronic media.  In a nutshell, electronic 
distribution can only be used in two instances. It can be used 
for employees who have regular employment-based access 
to the employer’s electronic system.  It can also be used for 
participants and beneficiaries who affirmatively consent to 
the electronic distribution and meet other requirements.  In 
both instances, individuals have the right to request a paper 
copy of the document at no cost. 
 
Given the increased availability and use of various electronic 
means, the DOL is proposing an additional safe harbor.  This 
safe harbor would allow a participant, beneficiary, or other 
individual entitled to receive plan communications by 
providing his/her email address or smartphone number to 
the employer, plan sponsor, or administrator.  This safe 
harbor applies to a much broader group of individuals than 
the prior group who were required to have employment-
based access to the employer’s computer system, and it 
would not require affirmative consent by the individual.  The 
proposed safe harbor, like the existing safe harbor, would 
allow an individual to opt out of some or all of the electronic 
communications.  Further, it would allow all individuals to 
request a free paper copy of the document(s).
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The safe harbor “notice-and-access” method of 
electronic delivery would allow plan 
sponsors/administrators to post required information 
online through a website (any personal information would 
need to be protected), and then notify participants by 
email or smartphone number of the availability of the 
document for them to access.  The notice of availability 
provided to individuals must be written in a manner 
intended to be understood by the average plan 
participant, and furnished separately from any other 
document.  The content of the notice must contain a 
description of the document posted online, the website 
address for accessing the document, as well as 
instructions for requesting a free paper copy, and how to 
opt out of receiving electronic delivery of plan 
communications and electing paper copies instead.  The 
notice of availability would need to be provided each time 
a required plan disclosure is posted to the website.  
Special rules apply when combining multiple plan 
disclosures. 
 
If an employer/plan sponsor were to take advantage of 
the safe harbor, it would have to provide an initial 
explanation of the electronic access to documents prior 
to initiating the methodology.  This notice must be 
provided in hard copy to affected individuals, and include 
a statement of the right to request no-cost paper versions 
of the documents, as well as how to opt out of receiving 
the documents electronically, 
 
In their current form, these regulations only apply to 
pension and retirement plan communications, such as 
summary plan descriptions, summaries of material 
modification, summary annual reports, benefit 
statements and black-out notices.  Although, EBSA 
leaves open a placeholder to add electronic distribution 
of welfare benefit plan communications at a later date. 
 
The regulations also request additional comments and 
thoughts about how the various benefit communications 
could be further streamlined.  Comments on these 
proposed rules can be submitted through November 22, 
2019.  We’ll keep you advised of future developments. 
 
New California Law Imposes Notice Obligation 

A new, very short California law (AB 1554), enacted on 
August 30, 2019, is grabbing much attention.  This law 
adds a new subsection to California Labor Code, as 
follows: 
 
 
 

 
Labor Code - Division 3. Employment Relations - 
Chapter 2. Employer and Employee - Article 2. 
Obligations of Employer 
 
2810.7.  (a) An employer shall notify an employee who 
participates in a flexible spending account, including, but 
not limited to, a dependent care flexible spending 
account, a health flexible spending account, or adoption 
assistance flexible spending account, of any deadline to 
withdraw funds before the end of the plan year. Notice 
shall be by two different forms, one of which may be 
electronic. 
(b) Notices made pursuant to subdivision (a) may 
include, but are not limited to the following: 

(1) Electronic mail communication. 
(2) Telephone communication. 
(3) Text message notification. 
(4) Postal mail notification. 
(5) In-person notification. 

 
What this language seems to mean is that employers who 
sponsor spending account plans such as a medical 
flexible spending account (FSA) plan, dependent care 
assistance plan, or an adoption assistance plan, have a 
dual notice obligation.  It appears that the intent of the 
law is to ensure that plan participants are aware of their 
obligations to submit claims, in accordance with the 
terms of the plan. 
 
A notice obligation would arise if an event occurs that 
would require claim submission prior to the end of the 
plan year.  For example, a notice obligation would be 
triggered if an individual terminates coverage, and the 
plan requires that claims be submitted within a period of 
time following termination, such as 60 or 90 days.  It 
could also occur, for example, if a plan terminates prior 
to the end of a plan year, such as in the event of a 
business reorganization.  If the terms of the plan allow 
claim submission through the end of a plan year, 
including any grace period, then the notices would not be 
required.   
 
The law requires that the notice be provided in two forms, 
although only one of the notices can be delivered 
electronically.  As noted above, the permissible methods 
for providing the notice are email, telephone, text, US 
mail, or hand delivery.  Presumably, including the 
information in a summary plan description or other 
benefit communication, such as enrollment materials, or 
communications provided upon termination of coverage, 
should satisfy these obligations.  Many plans probably 
already provide two forms of notices.   
 

http://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=201920200AB1554
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An argument can be made that plans subject to ERISA, 
such as a medical flexible spending account plan (other 
than those sponsored by churches or government 
entities) would not be subject to this notice requirement.  
However, dependent care assistance plans and adoption 
assistance plans are generally not subject to ERISA; and, 
therefore would be subject to this notice requirement 
without regard to the type of sponsoring employer.  
Employers may want to consider providing the notice for 
all spending account plans, even if the ERISA preemption 
might apply.  At this point, no guidance has been issued 
further defining this law.   
 
The law takes effect on January 1, 2020.  Whether this 
means the law applies to claims incurred on or after 
January 1, 2020, or whether it applies for plan years 
beginning on or after January 1, 2020, is unclear.  
Nonetheless, plans should begin preparing for this notice 
obligation.  The first step is, determine whether any 
spending account type plans cover California residents.  
Next, review the types of notices relating to claims 
submission that are already provided to plan 
participants. Then, determine whether any of the current 
delivery methodologies of these notices could be 
tweaked, if necessary, to satisfy the dual notification 
obligation, or if modifications are needed to be consistent 
with the law. 
 
2020 Social Security Cost-of-Living Adjustment 
On October 10, 2019, the Social Security Administration 
announced a 1.6% cost of living adjustment for 2020.   
 
The Social Security wage base in 2020 will increase to 
$137,700 from the 2019 wage level of $132,900.  The 
combined Social Security and Medicare tax rate remains 
at 7.65% - the Social Security portion is 6.2% on wages 
up to the applicable maximum taxable amount; the 
Medicare portion is 1.45% on all wages.   
 
As a reminder, the Affordable Care Act imposes an 
additional 0.9% Medicare tax on high wage earners, 
applicable on earnings in excess of $200,000 in a 
calendar year.  A set of FAQs about this additional tax is 
available from the IRS. 
 
Additional adjustments are included in the SSA’s Fact 
Sheet: 2020 Social Security Changes. 
 

HPID Rules Rescinded 
The health plan identifier (HPID) requirement has been 
rescinded in full. 
 
As background, the Administrative Simplification Rules 
enacted under the HIPAA law set forth standards relating 

to privacy, electronic transactions and security of medical 
information.  A portion of the electronic transaction rules 
require implementation standards for purposes of 
streamlining the payment of claims.  Specifically, the law 
requires health plans to obtain an HPID and other unique 
identifier requirements for the purpose of streamlining 
electronic claim processing and other health plan 
matters.  In addition, the Affordable Care Act requires 
“controlling health plans” and “subhealth health plans” 
with an HPID to certify compliance with certain standards 
for electronic transactions.  The Centers for Medicare 
and Medicaid Services (CMS) suspended the use of the 
HPID on October 31, 2014. Proposed regulations 
followed in December 2018.  For additional background 
information, see our prior Benefit Beat articles from 
2014: November, October, August and June.    
 
As a result of comments received in response to the 
2018 proposed regulations, CMS issued a final rule on 
October 28, 2019 rescinding the regulatory requirement 
for health plans to obtain and use an HPID.  In addition, 
the final rule also removes the definitions for the 
“controlling health plan’’ and ‘‘subhealth plan’’.  The final 
rule takes effect on December 27, 2019. 
 
 

San Antonio’s Paid Sick Leave Ordinance 
Amended 

The City of San Antonio enacted a paid sick leave 
ordinance on August 16, 2018.  A group of San Antonio 
businesses brought forth a lawsuit against the City 
seeking an injunction against the ordinance.  As part of a 
compromise between the City and the business groups, 
a District Judge entered an order on July 24, 2019 to 
delay the implementation date of San Antonio’s 
ordinance from August 1, 2019 to December 1, 2019 
(see our prior Benefit Beat articles from August and 
July of this year, and September, 2018). Following the 
court order, the City Council made further amendments 
to the ordinance, now known as the Sick and Safe Leave 
Ordinance. Below is a summary of the ordinance 
provisions, as amended. 
 
Employers subject to the law 
An employer is defined as any person, company, 
corporation, firm, partnership, labor organization, non-
profit organization or association that pays an employee 
to perform work for the employer, and exercises control 
over the employee’s wages, hours and working 
conditions. Federal, state and local government 
employers, and entities with employees subject to the 
Railway Labor Act, are not subject to the ordinance. 
 
 

https://www.ssa.gov/news/press/releases/2019/#10-2019-1
https://www.irs.gov/businesses/small-businesses-self-employed/questions-and-answers-for-the-additional-medicare-tax
https://www.ssa.gov/news/press/factsheets/colafacts2020.pdf
https://www.cbiz.com/insights-resources/details/articleid/2210/suspension-of-hpid-requirement-article
http://www.cbiz.com/Insights-Resources/Details/ArticleID/2124/HPID-Compliance-Assistance-Tools-article
http://www.cbiz.com/Insights-Resources/Details/ArticleID/1633/Attention-Self-funded-Health-Plan-Sponsors-The-HPID-Obligation-Looms-Large-article
https://www.cbiz.com/insights-resources/details/articleid/4188/Health-Plan-Identifier-Attention-Self-funded-plans-Apply-or-Wait-That-is-the-Question
https://www.govinfo.gov/content/pkg/FR-2019-10-28/pdf/2019-23507.pdf
https://www.cbiz.com/insights-resources/details/articleid/7576/paid-sick-leave-updates-pittsburgh-san-antonio-and-dallas
https://www.cbiz.com/insights-resources/details/articleid/7576/paid-sick-leave-updates-pittsburgh-san-antonio-and-dallas
https://www.cbiz.com/insights-resources/details/articleid/7503/paid-sick-leave-updates-san-antonio-and-nevada
https://www.cbiz.com/insights-resources/details/articleid/6781/paid-sick-leave-changes-in-texas-article
https://www.sanantonio.gov/Portals/0/Files/health/PaidSickLeave/FINAL%20Ordinance%202019-10-03-0795.pdf?ver=2019-10-21-121434-007
https://www.sanantonio.gov/Portals/0/Files/health/PaidSickLeave/FINAL%20Ordinance%202019-10-03-0795.pdf?ver=2019-10-21-121434-007
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Eligible employees 
An eligible employee is one who works for pay within the 
City of San Antonio for an employer subject to the law, 
including those who work through a temporary or 
employment agency.  An employee who is typically based 
outside the geographical boundaries of the City of San 
Antonio for more than 50% of work hours in a year and 
works in the City on an occasional basis, is eligible for the 
benefit if he/she works more than 240 hours of work in 
the City within a year.  Independent contractors, and 
unpaid interns, are not eligible for the sick and safe leave 
benefit. 
 
Accrual, Cap, Frontloading, and Carryover 
Employees accrue at least one hour of sick and safe 
leave for every 30 hours worked in the City, up to 56 
hours in a year.  Under the original ordinance, larger 
businesses were required to provide up to 64 hours of 
leave, while smaller businesses (5 or fewer employees) 
would have been required to provide up to 48 hours of 
leave.  
 
Employees begin to accrue sick and safe leave on the 
date of hire, or December 1, 2019, whichever is later. 
Employers may require employees to wait up to 90 days 
before using accrued leave.  Under the original 
ordinance, the waiting period was capped at 60 days and 
only applied if the employer could establish that the 
employee’s term of employment was at least one year. 
 
Unused accrued sick and safe leave must be carried over 
to the following year. Alternatively, an employer who 
provides 56 hours of sick and safe leave for immediate 
use at the beginning of each year is not required to 
provide carryover.  
 
If an employee terminates employment and is rehired 
within six months of separation from the same employer, 
any previously accrued sick and safe leave that was not 
used must be reinstated and available for immediate 
use. An employer is not required to pay out the balance 
of sick leave upon separation from employment.  
However, if an employer chooses to pay out the balance 
of sick and safe leave and the employee is rehired, the 
employer is not required to reinstate any sick and safe 
leave upon rehiring of the employee. 
 
Use of leave 
Earned sick and safe leave can be taken for the following 
reasons:  
 To attend to one’s own needs, or to attend to the 

needs of a family member’s illness, injury, medical 
diagnosis or treatment, including preventative 
medical care.  Under the original ordinance, a family 

member only included a spouse, child, parent, or 
other individual related by blood or whose close 
association with the employee is the equivalent of a 
family relationship.  In accordance with the amended 
ordinance, a family member is defined as:  
 A spouse, domestic partner, or an opposite or 

same sex significant other;  
 Any family member within the second degree 

of consanguinity or affinity;  
 A member of the covered employee’s 

household; or  
 A minor’s parent, regardless of the sex or 

gender of either parent.  
The amended ordinance clarifies that parenthood 
must be liberally construed to include legal parents, 
foster parents, a same-sex parent, a step-parent, 
individuals serving in loco parentis or other 
individuals deemed to be in a caretaker role. 

 To obtain services or care as a result of domestic 
violence, sexual assault, or stalking.  

 
Notice Requirements 
 
 Employee notice obligations. An employee must 

request use of sick and safe leave as soon as 
possible prior to his/her scheduled work time. When 
the need for leave exceeds four consecutive work 
days, the employer may require reasonable 
documentation to substantiate the need for leave. 
Under the original ordinance, documentation was 
required after three consecutive days of absence. 

 
 Employer workplace posting and notice obligations. 

Employers are required to display a poster describing 
the requirements of this ordinance, in all appropriate 
languages of its employee population, in a 
conspicuous place where employee notices are 
customarily posted. The Director of the San Antonio 
Metropolitan Health District is directed to develop, 
and make available on its website, a model 
workplace poster that can be used for this purpose.   

 
In addition, an employer must include information 
about the sick and safe leave benefit in its employee 
handbook.  Employers are also required to provide, 
or make available, a monthly earned sick and safe 
leave time statement, either by paper or 
electronically, reflecting the usage and available 
amount of the employee's paid leave.  

 
Record retention  
Employers are required to maintain records establishing 
the amount of sick and safe leave time accrued and used 
by each covered employee for three years. 

https://www.sanantonio.gov/Health/Sick-And-Safe-Leave
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Coordination with employer’s existing time off policy 
An employer’s existing leave policy can satisfy the 
obligations of the City of San Antonio’s paid sick and safe 
leave ordinance as long it is at least as generous as the 
ordinance requires. 
 
Coordination with other laws 
This law must be coordinated with other federal, state or 
local laws, where applicable. 
 
Prohibition of Retaliation 
An employer is generally prohibited from taking any 
adverse employment-related action or retaliation against 
employee’s right to use accrued paid sick leave. 
 
Confidentiality Requirements 
Employers must keep medical information relating to 
domestic abuse, sexual assault or stalking of an 
employee or his her family member confidential.  Such 
information can only be disclosed upon the affected 
employee’s permission, by court or administrative order, 
or as otherwise required by federal or state law. 
 
Enforcement and Internet Resources 
The City of San Antonio’s Metropolitan Health District 
enforces the provisions of this law, including complaints 
of violations and employment retaliation matters.  
Violations of the ordinance could result in civil penalties, 
but penalties will not be assessed until April 1, 2020 
except in cases of retaliation against an employee. 
 
The San Antonio Metropolitan Health District maintains a 
dedicated website about the sick and safe leave 
ordinance that includes Employee FAQs, as well as 
Employer FAQs and a tracking spreadsheet tool.  
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 

ABOUT THE AUTHOR:  
Karen R. McLeese is Vice President of Employee Benefit 

Regulatory Affairs for CBIZ Benefits & Insurance Services, 
Inc., a division of CBIZ, Inc.  She serves as in-house 

counsel, with particular emphasis on monitoring and 
interpreting state and federal employee benefits law.  
Ms. McLeese is based in the CBIZ Kansas City office. 

 
The information contained in this Benefit Beat is not intended 
to be legal, accounting, or other professional advice, nor are 

these comments directed to specific situations. This 
information is provided as general guidance and may be 

affected by changes in law or regulation. 
This information is not intended to replace or substitute for 
accounting or other professional advice. You must consult 
your own attorney or tax advisor for assistance in specific 

situations. 
This information is provided as-is, with no warranties of any 
kind. CBIZ shall not be liable for any damages whatsoever in 
connection with its use and assumes no obligation to inform 
the reader of any changes in laws or other factors that could 

affect the information contained herein. 

https://www.sanantonio.gov/Health/Paid-Sick-Leave
https://www.sanantonio.gov/Portals/0/Files/health/PaidSickLeave/FAQs.pdf
https://www.sanantonio.gov/Portals/0/Files/Atty/Regulatory/PaidSickLeave/FAQs.pdf
https://www.sanantonio.gov/Portals/0/Files/health/PaidSickLeave/TrackingSpreadsheet.xlsx

