
  
 

 
 
 
 

 
 

 
 

 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 

 

       
 

      
         EMPLOYEE VS. INDEPENDENT CONTRACTOR:  
          A CRITICAL DISTINCTION, SAYS THE DOL 
Many government jurisdictions and agencies have an 
interest in proper classification of individuals 
including, but not limited to, the IRS for tax 
collection purposes, the Department of Labor (DOL) 
for minimum wage and overtime reasons, various 
state agencies that regulate unemployment, workers 
compensation, labor and revenue.  Also not to be 
forgotten is the importance of proper classification 
for Affordable Care Act purposes.  Each of these 
entities has its own definitions of “employee” and 
“independent contractor” that must be considered. 
Many of these agencies are working together in their 
audit programs. For example, the IRS and 
Department of Labor entered into a memorandum of 
understanding a few years ago, together with several 
state agencies, to share information relating to 
employee status, all of this in an effort to ensure 
that individuals are properly classified. 
 
On July 15, 2015, the Department of Labor’s Wage 
and Hour Division (WHD) issued guidance 
(Administrator’s Interpretation 2015-1) relating 
to how the Fair Labor Standards Act’s definition of 
“employ” determines whether workers are 
employees or independent contractors.  This 
guidance addresses the application of the FLSA's 
definition of "employ" and sets forth “economic 
factors” in determining whether a worker is truly an 
employee.   
 
In a nutshell, each economic factor must be 
considered for each individual.  These factors include 
a determination of whether: 

1. The individual is economically dependent 
upon the employer or in business for 
him/herself; 
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2. The work performed by the individual is 
integral to the employer’s business; 

3. The worker’s managerial skills impact 
the individual’s opportunity for profit or 
loss; 

4. The worker’s relative investment is 
comparable to the employer’s 
investment, such as deciding to expand 
the business or reduce the cost 
structure; 

5. The work to be performed requires 
special skill and initiative; 

6. The relationship between the worker 
and the employer is permanent or 
indefinite; and 

7. The employer controls the nature and 
degree of work. 

 
Additional guidance on misclassification is 
available on the WHD’s webpage: 
Misclassification of Employees as 
Independent Contractors. 
 
The bottom line: Employers should make 
certain that their workforce is properly 
classified, and if an employer has any 
questions about compliance with federal and 
state employment status laws, they should 
consult with their legal and tax advisors. 
 
Related articles: 

 Employee Classification: Make it Proper 
and Make it Accurate (Benefit Beat, 
9/9/2014) 

 What you need to know about plan 
audits: Employee vs. independent 
contractor audits (Part I and Part II, 
CBIZ Blog, 11/18/14).   

 
TITLE VII IN THE 21ST CENTURY 

The scope of a law enacted over 50 years ago 
continues to evolve. The employment 
provisions of Title VII of the Civil Rights Act of 
1964 provides protections against 
discrimination in employment based on an 
individual’s race, color, religion, sex (including 
pregnancy), national origin, age, disability or 
genetic information.   
 

 
 
Recent enforcement activity by the Equal 
Employment Opportunity Commission (EEOC) 
has broadened the applicability of Title VII’s 
sex discrimination provision to include 
protections based on an individual’s sexual 
orientation, albeit lesbian, gay, bisexual or 
transgender. 
 
In the matter of Cote v. Wal-Mart Stores, Inc. 
[(No. 1:15-cv-12945) (W.D. Mass. July 14, 
2015]), a Wal-Mart employee filed a class 
action complaint against her employer for 
failure to provide health benefit coverage to 
her lawfully married same-sex spouse.  
According to the complaint, the employer did 
not offer health benefits to same-sex spouses 
until January, 2014.  Coupled with the recent 
Supreme Court decision (see The Law of the 
Land: A Spouse is a Spouse, Benefit Beat, 
7/3/15), employers should review their 
eligibility provisions of their employment 
policies and benefit plans with particular 
attention directed at whether spouses (same 
or opposite sex) are eligible to participate. As 
mentioned previously, any employer 
contemplating a limited definition of spouse 
should consult with legal counsel before taking 
any action.  
 
In another Title VII case (Complainant v. 
Foxx, EEOC Appeal No. 0120133080, 2015 WL 
4397641, July 16, 2015), an individual alleged 
that he was passed over for a permanent 
position with his employer because he was 
gay.  In its interpretation, the EEOC concluded 
that sexual orientation is inherently a “sex-
based consideration,” and thus, falls within the 
protections afforded under Title VII’s sex 
discrimination provision.  The EEOC has 
recently issued guidance for employers in 
addressing sexual orientation in the workplace 
(see What You Should Know About EEOC 
and the Enforcement Protections for LGBT 
Workers and the EEOC Publication: Gender 
Stereotyping). 
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In addition, new legislation has recently been 
introduced that would expand sexual 
orientation and gender identity protections 
under the Civil Rights Act of 1964 and other 
existing laws.  The Equality Act (H. R. 3185) 
would bar discrimination based on sex, gender 
identity, and sexual orientation in public 
accommodations, housing, employment, 
federal funding, education, credit, and jury 
service. 
 

VETERANS HEALTH COVERAGE AND HSAS 
One of the requirements of health savings 
account (HSA) eligibility is that the individual 
be covered by a high deductible health plan 
(HDHP), and no other coverage.  Military 
coverage through TRICARE has historically 
failed to meet the definition of an HDHP; thus, 
if an individual is covered by such coverage, 
then the individual would be ineligible to 
contribute to an HSA.  
 
On July 31, 2015, President Obama signed the 
Surface Transportation and Veterans Health 
Care Choice Improvement Act of 2015 (H.R. 
3236; now Public Law 114-41).  This law 
provides that veterans receiving hospital care 
or medical services for a service-connected 
disability are not disqualified from participating 
in or contributing to an HSA.  This provision 
becomes effective January 1, 2016. 
 

REMINDER:  WORKPLACE POSTINGS 
OF CALIFORNIA LEAVE LAWS 

The Golden State has implemented several 
employment-based leave laws over the past 
several years.  These include the California 
Family Rights Act (CFRA), the Pregnancy 
Disability Leave law, the paid Family Leave 
Program, and more recently, the Paid Sick 
Leave law.  Each of these state laws may 
impact some or all employers as it relates to 
applicability, types and amount of leave, 
coordination and continuance of benefits 
during leave, workplace postings, employee 
notification obligations, among other 
requirements.   
 

To add to the confusion, there are three 
different state agencies that oversee and 
enforce the laws: 
 The California Division of Labor Standards 

Enforcement (DLSE) enforces the paid sick 
leave law; 

 The California Department of Fair 
Employment and Housing (DFEH) enforces 
CFRA and the Pregnancy Disability law; 
and  

 The paid family leave program is enforced 
by the California Employment Development 
Department (EDD). 

 
There have been recent regulatory changes 
made to paid sick leave law and the CFRA 
provisions that became effective July 1, 2015, 
as follows: 
 

Paid Sick Leave – Workplace Posting 
Reminder 

As mentioned earlier this year (see California 
Sick Leave Notification in Continuing 
Expansion of Paid Sick Leave in the 
States, Benefit Beat, 3/4/15) employers are 
required to provide a minimum of one hour of 
paid sick leave for every 30 hours worked by 
their employees beginning July 1, 2015.  All 
new hires employed on or after January 1, 
2015 must be provided notification about the 
paid sick leave law upon their date of hire.  In 
addition, employers are required to provide 
the same notification to their existing 
employees beginning July 8, 2015. The 
DLSE’s webpage provides resources for 
employers, including the required poster and 
notice to employees (available in English, 
Spanish and Vietnamese), together with FAQs 
and Fact Sheets. 
 
Amendments to California Family Rights 

Act (CFRA) 
Similar to the federal Family and Medical 
Leave law (FMLA), the CFRA is intended to 
provide workplace rights and protections for 
employees who take time off for bonding with 
a newborn, adopted or foster child, or to 
attend to the serious health condition of the 
employee or his/her family member.   
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The law requires private employers employing 
at least 50 employees, as well as state and 
political subdivisions, to provide employees up 
to 12 weeks of unpaid leave during a 12-month 
period.  An employee entitled to CFRA leave is 
one who has completed at least 1,250 hours of 
service with the employer within the 12-month 
period preceding the need for leave.   
 
Recently the CFRA was amended to align its 
provisions with FMLA, as well as clarify certain 
aspects of the law to distinguish it from the 
federal law.  The DFEH provides an overview 
of CFRA, as well as a comparison chart 
highlighting the differences between 
FMLA and CFRA.   Among the changes that 
took effect on July 1, 2015 are: 
 

Employer posting requirements 
Covered employers are required to post an 
updated notice explaining the CFRA provisions 
and providing information concerning the 
procedures for filing complaints with the DFEH.   
The notice must be posted in conspicuous 
places throughout the worksites; electronic 
posting is sufficient to meet the posting 
requirement.  
 

Relationship between Pregnancy 
Disability leave and CFRA 

The state mandated pregnancy disability law 
requires employers employing 5 or more 
employees to provide up to 4 months of leave 
for pregnancy, childbirth, and related medical 
conditions. A woman who is eligible for CFRA 
leave could be eligible for up to four months of 
pregnancy disability leave and also be entitled 
to up to 12 weeks of CFRA leave.  The recent 
CFRA amendments affirm the requirement that 
an individual is entitled to both CFRA and the 
pregnancy disability leave; they do not run 
concurrently as pregnancy leave runs 
concurrent with FMLA.    
 
It is also important to note that health 
coverage must be continued for the full 
duration of the pregnancy disability leave as 
well as CFRA leave. 
 
 

Employer posting requirements - 
Pregnancy Disability Leave 

Like CFRA, employers subject to the 
Pregnancy Disability Leave law are also 
required to provide notification of the 
availability of the leave.  The DFEH recently 
issued a revised “Joint Notice for Family 
Care and Medical Leave (CFRA Leave) and 
Pregnancy Disability Leave” describing 
these two leave provisions, which is required 
to be posted in the worksite locations.  This 
revised notice, effective July 1, 2015, is 
slightly different from the prior combined 
notice (known as “Notice B, Family Care 
and Medical Leave and Pregnancy 
Disability Leave”). According to the DFEH, 
they will be reconciling these notices to 
discontinue use of a joint notice, which would 
then result in a separate notice for CFRA leave 
and one for Pregnancy Disability Leave.  In the 
meantime, the DFEH indicates that it will not 
take enforcement action against an employer 
who posts either notice until these two revised 
notifications are released. 
 
CHANGES TO IRS DETERMINATION LETTER 

PROGRAM FOR RETIREMENT PLANS 
The IRS recently announced changes to its 
Determination Letter Program.  A 
determination letter provides attestation from 
the IRS that a particular qualified retirement 
plan is compliant.  This guidance 
(Announcement 2015-19) provides that in 
an effort to streamline the process for 
approval, beginning January 1, 2017, the IRS 
will only issue determination letters upon plan 
commencement and plan termination.  In 
addition, the IRS will eliminate the staggered 
5-year remedial amendment cycles for 
individually designed plans.  The IRS provides 
an overview of the changes to the 
determination letter process for applications 
submitted on or after February 1, 2015 on its 
website (see Changes to the EP 
Determination Process Begin in 2015). 
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