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 In the aftermath of the 2016 
election, the United States is 
experiencing a period of  

uncertainty. President Donald 
Trump’s administration is 
underway and moving quickly on 
some of the action items promised 
on the campaign trail. Congress is 
in session. How President Trump 
and Congress could work together 
on hot button topics such as trade 
deals and tax reform could have a 
significant effect on the economy, 
which will inevitably have an 
impact on the commercial real 
estate sector.

The Federal Reserve raised interest rates slightly in December 2016, from .5 percent 
to .75 percent. Interest rates were frozen during the economic recession to encourage 
recovery. December marked only the second time in 10 years the interest rate was 
raised, which indicates the economy is on the mend. More increases are projected 
throughout 2017, another sign of confidence that recession may be behind us.

Other signs are also indicating similar optimism about growth and investment. Analysis 
conducted by CBRE predicts that federal bond rates will hold steady in 2017, with 
10-year Treasury yields predicted to be in the 2.25 to 2.75 percent range. The yield 
on commercial real estate investments remains much higher, which means minor 
fluctuations in the federal bond rates should not affect commercial real estate 
capitalization rates. 

(Continued on page 2)
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As a whole, CBRE analysis predicts the commercial real 
estate market will experience a slight market slowdown. 
Tenant demand is expected to wane while supply is 
predicted to slightly increase.

Office

An estimated 50 million square feet of office space is 
slated for completion in 2017, but the office market as a 
whole is struggling to fill vacancies. The unemployment 
rate remained virtually unchanged from 2015 to 2016, 
which may make it more difficult for offices to find 
employees to fill empty positions. CBRE predicts that office 
jobs will decrease throughout the year, which may lead to 
a slightly increase in vacancy rates. Nevertheless, rents are 
predicted to grow modestly, by about 1.5 percent.

New development activity will likely occur in suburban 
markets as urban markets experienced significant activity 
during 2016, as well as slight decreases in demand.

Retailers

Consumer spending was higher in 2016, compared to 
2015, and across the board, purchases were up among 
retail goods. Growth in the industry is expected throughout 
the year, particularly among the food sale industry.

To entice customers to come to the store rather than 
purchase online, many stores may be considering 
improvements to improve their store experience. Online 
commerce is also projected to grow; CBRE predicts 
ecommerce may make up nearly 10 percent of total 
retail spending by the end of 2017. As such, physical 
expansion of retail stores may be limited, though rents 
are expected to grow slightly, about 1.7 percent.

Industrial

Increasing online activity bodes well for warehouses and 
industrial complexes. Analysis from Forrester indicates 
that e-commerce is projected to increase 9.3 percent 
over the next five years. CBRE estimates that for every $1 
billion in new e-commerce sales, 1 million square feet of 
warehouse will be needed.

Acquisition pricing has been steadily increasing since 
the recession, and capitalization rates continue to be 
low in capital markets. Investors are paying record 
high prices for warehouse investments, and rents are 
expected to increase at the same rate as they have over 
the past few years.

One thing those following the warehouse sector may want 
to monitor is international trade deals. How the Trump 
administration negotiates trade arrangements, including 
tariffs on imports, may have an impact on the volume of 
international trade conducted in 2017.

Multifamily

Supply outpaced demand for apartments in 2016, and 
it is likely to do so again in 2017. Along with the influx of 
supply, vacancy rates are expected to increase and rise 
in rent growth to slow as well.

One of the areas that has grown the most is upscale 
multifamily housing developments in urban areas. 
Research from Costar found that while supply of units 
in urban areas grew by around 15 percent from 2012 to 
2016, development in suburban areas only grew about 5 
percent. Several indicators point to the luxury apartment 
market becoming oversaturated; vacancy rates among 
luxury apartments increased in 2016 compared to 
moderately priced apartments.

CBRE predicts that suburban areas will have stronger 
growth than urban areas because they do not compete 
with urban areas and do not have the same oversupply 
of units as urban areas. The U.S. Census American 
Community Survey indicates more people are moving 
from the city to the suburbs than from the suburbs to 
the city, which could potentially mean more demand for 
multifamily housing in suburban markets.

Industry Trends

Technology, heath care and life sciences organizations 
have been among the strongest sectors for growth in recent 
years. CBRE predicts that technology, which accounted 
for 20 percent of office development since 2014, will 
become more stagnant as job growth slowed in 2016. 
Life sciences organizations may also note a decrease in 
demand for new facilities. Life sciences companies are 
increasingly looking to be more cost-efficient and as such 
are outsourcing nonintegral parts of their operations, 
such as manufacturing. On the other hand, health care 
may continue to be a strong market as health systems 
consolidate and seek new or expanded facilities.

Uncertainty Remains

The political climate in the U.S. may lead to more 
variance in building activity. Decreases in regulatory 
requirements, for example, may lead to more growth in 
the life sciences or technology sector. Trade deals may 
have an impact on the warehouse market.

Monitoring trends, particularly in rent increases, vacancy 
rates and interest rates may help the commercial real 
estate sector anticipate the changes in the market. 

(Continued from page 1)

For more information contact  
Linda Atkinson, Managing Director  
in CBIZ Valuation Group’s Real Estate 
practice, at or 314.692.5818.
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BY BILL SMITH

The IRS has made pre-packaged conservation 
easement investments “listed transactions” (a/k/a 
“presumed tax shelter”) in Notice 2017-10. The 

notice identifies certain syndicated conservation easements 
and substantially similar transactions as tax avoidance 
transactions for purposes of Reg. §1.6011-4(b)(2).

In the syndicated conservation easement transactions 
at issue, a promoter offers prospective investors in a 
partnership or other pass-through entity the opportunity 
to obtain charitable contribution deductions for 
conservation easements in amounts that significantly 
exceed the amount invested. Effective December 23, 
2016, these transactions are “listed transactions.” 
Persons or entities who have entered into these 
transactions after December 31, 2009, must disclose 
the transactions for each tax year in which the taxpayer 
participated in the transactions, provided that the period 
of limitations for assessment of tax has not ended before 
December 24, 2016. Participants include, but are not 
limited to, investors, the pass-through entity (any tier, 
if multiple tiers are involved in the transaction), or any 
other person whose tax return reflects tax consequences 

of the easement. A taxpayer that does not comply with 
the disclosure rules is subject to a penalty equal to 
75 percent of the tax benefits obtained from reporting 
the transaction on the taxpayer’s return (capped at 
$50,000 for entities and $10,000 for individuals), with 
a minimum penalty of $10,000 for entities and $5,000 
for individuals. Disclosures are made on Form 8886, and 
must be filed with the IRS Office of Tax Shelter Analysis by 
May 1, 2017.

Material advisors, including appraisers, who make a 
tax statement after December 31, 2009, with respect 
to these transactions also have disclosure and list 
maintenance obligations, and failure to disclose or 
maintain the required lists also subject the material 
advisor to penalties.  

Year-end Surprise - IRS Says “You’re Listed”  
to Conservation Easement Deduction

For more information call or email 
Bill Smith, Managing Director for 
CBIZ MHM’s National Tax Office, at 
301.907.2412 or contact your local 
CBIZ MHM professional.

EB-5 Set to Expire  
in April

Adraft bill by United States Citizenship and 
Immigration Services (USCIS) increases the 
minimum investment from $500,000 to $1.35 

million for projects in areas with high unemployment 
and from $1 million to $1.8 million for projects in  
areas with average or low unemployment.

Another suggested change: In order to qualify as a 
low-employment area, the project must be located 
in a census tract or contiguous census tracts with 
a weighted average of 150 percent of the national 
average.

Comments on the bill are due in April. Advocates of 
the visa program at a panel hosted by The Real Deal 

in Shanghai in November suggested that EB-5 will 
likely to continue to thrive under President Donald 
Trump, despite his adversarial rhetoric toward 
immigrants. (He has property that is partially funded 
through the EB-5 program.)

You may find the recap of the 2017 Las Vegas EB-5 & 
Investment Immigration Convention to be of interest, 
as well as the calendar of their upcoming events.

Links:

Recap of the eb5 Investors 2017 Las Vegas  
eb-5 Convention

2017 HCMC Vietnam Delegation; March 2-3

2017 Beijing Delegation; May 17-18

2017 San Francisco Convention; July 27-28
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Streamline the 
Adoption of 
the New Leasing 
Standard
Organizations use leasing for activities ranging 

from real estate to tangible assets. Leasing 
activities have an impact on the lessee's 

financial statements. Historically, however, lessees 
have not been required to recognize all lease assets 
and liabilities within their balance sheets. To increase 
visibility of leasing-related liabilities, the Financial 
Accounting Standards Board (FASB) issued the 
Accounting Standards Update 2016-02, Leases (Topic 
842). The new standard brings significant changes to 
the lessee accounting model and updates to the lessor 
accounting model and is expected to have a wide-
ranging effect on leasing activities.

The effective date of the update to lease accounting 
is drawing closer. The new guidance is effective for 
public business entities for fiscal years beginning 
after December 15, 2018 (calendar year 2019). The 
effective date for most other entities is December 
15, 2019 (calendar year 2020). Early adoption is 
permitted for all entities.

Lessees in particular will need updating on several 
aspects of lease accounting. Implementing the standard 
may also affect debt covenant compliance, evaluation 
of leasing alternatives, accounting and finance 
departments, and lease negotiations – all of which 
could have a significant impact on your future planning.

Understanding the Leasing Standard

We have taken a deep dive into the standard to help 
companies and finance departments work through the 
changes. The Understanding the Leasing Standard 
serial lays out how the new leasing standard affects 
your operations and what you can do to prepare for 
implementation. Each part of the series unpacks a 

portion of the guidance, providing illustrative examples 
of the types of activities that may be affected by the 
changes. The step-by-step approach is designed to make 
adopting the new standard easier.

Part 1:   Overview of Key Concepts

Part 2:   Lessee Accounting

Part 3:   Lessor Accounting

Part 4:   Sale and Leaseback and Other Types                
of Lease Transactions

Part 5:   Transitioning to the New Standard

If you have specific comments, questions or concerns 
about the changes to lease accounting, contact us or 
see our Lease Accounting Resources page.

DISCLAIMER: This publication is distributed with the understanding that CBIZ is not rendering legal, accounting or other professional 
advice. This information is general in nature and may be affected by changes in law or in the interpretation of such laws. The reader 
is advised to contact a professional prior to taking any action based upon this information. CBIZ assumes no liability whatsoever in 
connection with the use of this information and assumes no obligation to inform the reader of any changes in laws or other factors that 
could affect the information contained herein. 
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BY MICHAEL CARON

 Many commercial real estate owners do not fully 
grasp the challenge facing lenders. Virtually 
no lender, banker, salesperson, business 

development officer, relationship manager or the person 
a business owner would work with to begin the loan 
process can make a decision on your request for credit.

This hasn’t always been the case. Back in the day, it was 
possible, in some cases, for a banker to make a lending 
decision. Today, when it comes to credit, banks have 
separated the sales function from the decision-making 
function, a sort of separation of church and state. The 
person you meet with to apply for the loan, your lender, 
will need to demonstrate your creditworthiness to a 
credit officer (the decision maker) who has not, and 
probably will not, ever meet you, let alone get to know 
you. The only thing the credit officer will have to base a 
recommendation on will be the paperwork evidence you 
have presented to the lender.

Understanding that the person you are dealing with 
cannot say yes makes it imperative to present your 
case in such a way as to meet the minimum standards 
established by the credit officer. These standards, which 
can be broken down into the five Cs of credit, will help 
demonstrate the creditworthiness of your commercial 
real estate business.

Character

Character is generally measured by a number of readily 
available reports that bankers will generally pull. These 
may include:

n  A personal credit report from each of the reporting 
agencies, Experian (formerly TRW), TransUnion and 
Equifax, will typically be pulled.

n  A Dun & Bradstreet report is a common report that is 
obtained by the bank, but it deals with the business 
in question. These reports will generally include 
important information concerning public filings, e.g., 
UCC 1 filings, pending lawsuits and any judgments 
against the business. Any discrepancies between 
what a perspective tells the banker and what is found 
in the report would need to be explained and could 
have a negative impact on the character component 
of the application.

n  A felony report is required by some lenders, though 
generally not local banks, as most lenders will not lend 
to a convicted felon. (Continued on page 6)

n  A LexisNexis report is another report, though generally not 
required by local commercial banks. The lender will look 
for trends in payment history as well as any derogatory 
information relating to the business and/or person.

Character is considered a vital element in the loan 
approval process. Borrowers who do not demonstrate 
good character or integrity in the way they have dealt with 
their past financial dealings will have a very difficult time 
getting a bank or any other reputable lender to provide a 
loan on any terms. 

Keep in mind you will not be approved for a loan because 
of good character, but you can certainly be declined for 
a loan without it. Personal and business credit issues, 
including bankruptcy, may be explainable. Having 
documentation to support your explanation will be very 
important. Many lenders will look at a credit report to see 
what the credit history was like prior to the negative issue 
and then what it is like after the negative issue.

Collateral

The lender is looking for a borrower to share in the loan 
risk. If the loan request is for the purchase of property, 
the property purchased will be pledged as collateral to 
secure the loan. The same would hold true for equipment 
purchases. When banks make loans, they will generally 
look to advance a percentage of the asset cost or 
appraised value, whichever is less. There are no hard 

The Five Cs of Obtaining Financing
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and fast rules concerning advance rates, but generally 
speaking banks will not lend 100 percent of the cost or 
value of the item that the borrower is looking to finance.

When banks provide a line of credit for working capital, 
they will generally rely on the accounts receivable and/
or inventory of the borrower to determine the amount of 
working capital that will be provided. 

There are usual and customary advance rates for all 
the asset classes. For example, lenders will generally 
advance no more than 85 percent of the appraised 
value on real estate, 75 percent of the cost of equipment 
purchased, 50 percent of inventory and 85 percent 
of accounts receivable. How these advance rates are 
determined is based on the lender’s understanding of 
the asset and its value to the market should the lender 
have to liquidate the asset or foreclose on the property. 
In addition to the collateral securing the loan, personal 
guarantees are a usual and customary requirement for 
loans to privately held companies.

That being said, most banks will not make a loan to a 
company solely based on the strength of a guarantor. 
That was not always the case, as a guaranty secured 
by tangible personal property – a house or marketable 
securities – often was enough for a lender to say yes, 
whether the borrowing company had the ability to pay the 
loan back based on historical results. But lenders found 
out that guarantors were, with rare exception, not quite 
ready, willing and able to part with their personal assets, 
making the strength of their guarantee a bit shaky at 
best. Add regulators to the mix and you have a situation 
where banks are practically required to look at the 
borrowing company’s ability to pay back the loan, based 
on some level of historical results, in order to approve a 
loan request.

Banks will consider making unsecured and unguaranteed 
loans; however, borrowers that qualify for these loans 
tend to be very strong financially and have a long 
history of financial success. Even so, when the future is 
uncertain, how well a company has done in the past is no 
guarantee it will continue to have positive results going 
forward. Keep in mind that banks are not in the business 
to take risk, although they may market a more aggressive 
lending attitude.

Conditions

The general economic- and company-specific factors 
that may influence the ultimate success or failure 
of the business are conditions. For example, during 
a recession it would be difficult to argue that your 
company will be growing significantly due to a robust 
economy. Having evidence of pending sales, generally 

(Continued from page 5) in the form of purchase orders or contracts, will 
demonstrate to the lender that your claim of increasing 
sales can be realized. It is very important to present 
evidence to support any claim you might make 
regarding the success of your business.

Seasonal businesses present unique challenges to 
lenders because of the obvious associated ups and 
downs. The business that relies on Christmas to make 
or break its year, while common, is risky. Any business 
involved in agriculture is subject to weather conditions 
it cannot control. Businesses involved in landscaping or 
snow removal can be seriously impacted by the weather 
– both good and bad.

Concentration risk is a condition not often fully 
understood by lenders or borrowers. We often think of 
concentrations posing risks of payment, which is certainly 
true, but a bigger risk might be the loss of expansion 
of that client. When considering concentration risks, 
consider both outcomes. Many may contemplate the 
effects of a major account decreasing sales, but what if 
that client increases its orders exponentially?

Capital

Capital is the net worth of the business, which would 
include retained earnings and money you or others have 
invested in (capital stock or paid-in-capital) or loaned to 
(subordinated debt) the business. The more capital you 
have in relation to your liabilities would be indication 
of your leverage. Leverage, the ratio of debt to equity 
(capital), is a key measurement taken by banks to assess 
the perceived level of risk inherent in a business. High 
leverage means more risk and low leverage means 
less risk. Leverage ratios above 4 to 1 are generally 
considered high.

It goes without saying, if you have too much debt relative 
to your overall size and something goes wrong in the 
business, the leveraged business has less of a cushion to 
fall back on. Keeping in mind that lenders do not want to 
take a lot of risk, leverage is a balance sheet component 
that should not be overlooked.

While a business may itself be leveraged, there are 
assets that may be considered part of the business but 
may not be reported fully (or at all) on the business’ 
financial statement. The simplest example of this would 
be real estate assets owned by the business or the owner 
of the business and used exclusively by the business. A 
business may be leveraged, but because the real estate 
asset is either owned by something else, such as a real 
estate holding company owned by the owner of the 
business, or is reported on the balance of the business 
at less than its market value (depreciated), the true 

(Continued on page 7)
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(Continued from page 6)

leverage of the business may be overstated. Assets on 
the books of the business may also overstate value, such 
as goodwill or other intangible assets.

Capacity

Capacity is the demonstrated ability to service the 
loan (make the payments) you are requesting. Lenders 
typically require the coverage ratio to be at least 1.1 
times the minimum requirement of the loan you are 
requesting. The higher the coverage ratio, the easier 
it would be to qualify for a loan. Again, the lender is 
looking to protect their asset (the loan), and your ability 
to demonstrate, based on the financial information 
presented, that you can repay the loan should be the 
number one priority of the lender. 

While collateral is important and used to be the most 
important factor, insufficient cash flow is the fastest 
way to be declined for a loan. Projections are helpful 
but will not be a basis for a loan approval. Banks make 
loans based on past history; understanding that concept 
will result in a more efficient loan approval process. If 
your company is not showing the ability to pay back the 
loan, obtaining favorable terms and conditions would be 
highly unlikely.

Commercial  
Real Estate &  
Contractual Risk  
Transfer
BY ROBERT GRAND

Savvy commercial real estate owners, developers, 
investors and property managers know that 
contractual risk transfer (CRT) is a key tool in 

managing commercial real estate operations and plays a 
substantial role in managing the total cost of risk. 

Contractual risk transfer assigns liability and financial 
burden of a loss to the party best able to control or 
prevent the incident resulting in injury or damage. The 
contract offers protection by indemnifying and holding 
harmless a non-participating or supervising party (often 

It is also important to understand what is meant 
by cash flow. Profit alone may not be adequate to 
demonstrate the ability to pay back a loan. Lenders 
will look at a combination of numbers reported on your 
financial statements, including interest expense, taxes, 
depreciation, amortization and other non-cash items 
expensed. Lenders will add these numbers up and 
report it as EBITDA.

Work the Five Cs into Your Business Plan

A comprehensive business plan is no substitute for 
the five Cs in the lending process, but the reverse is 
also true. Planning how the capital will be used by your 
business is essential for your next steps if the loan 
is approved. Your credit application should include 
facts and figures about your business plan, as well 
as any information that may strengthen your five Cs 
evaluation. 

For additional information or 
questions about the credit approval 
process, call or email Michael Caron 
at 610.862.2335, or contact your 
local CBIZ MHM professional. 

referred to as “upper tier,” e.g. Property Manager, 
General Contractor) for actions of a third party (often 
referred to as “lower tier,” e.g., Tenants, Subcontractors).

This form of risk transfer accomplishes both risk 
financing, assigning a source to pay the cost of a claim, 
and risk control, developing a means to avoid or lessen 
the cost of a loss. When utilizing contractual risk transfer 
agreements, tenants and service providers have extra 
reason to follow safe operating practices since they will 
be the first party held financially responsible in the event 
of an accident or claim.

For the building owner or manager, contracts with 
numerous entities are a normal part of the business 
process. Some common contracts related to real estate 
include property management, elevators, escalators, 
snow removal, janitorial and general maintenance, 
lease agreements (owner and tenant), security, 
landscaping, pool service/maintenance, and fitness 
center service/maintenance.

Tiers and Levels of Liability

Owners and general contractors hold a position with 
a certain amount of control over and responsibility for 

(Continued on page 8)
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the actions of subcontractors. This control leaves them 
vulnerable to being held vicariously liable for the actions 
of lower-level entities. Every state allows vicarious liability 
to be transferred back to the at-fault lower-tier contractor. 

Joint liability is injury or damage caused by or attributable 
to both the upper-tier and lower-tier contractor. The term 
does not consider the percentage of fault assignable to 
each party, only that the actions of both parties resulted 
in the injury or damage. Approximately 19 states allow 
the upper-tier contractor to contractually transfer joint 
negligence back to the jointly liable lower-tier contractor.

Sole negligence and liability exists when only the upper 
tier is found to be negligent and legally liable for the 
injury or damage. In sole negligence situations, there is 
no assignable negligence or legal liability to the lower-
tier contractor. According to the International Risk 
Management Institute (IRMI), only 10 states allow the 
contractual transfer of sole negligence from the upper 
tier to the lower tier. However, there are strict guidelines 
for such broad transfer in the states that allow this level.

Common Applications of CRT: Landlord/Tenant, 
Landlord/Contractors

Landlord-favorable insurance risk transference 
requirements include obligating each tenant’s insurance 
policy to respond in a primary and non-contributory 
fashion with a waiver of subrogation, naming the 
landlord as an additional insured. The same waiver of 
subrogation terms should be required from all general 
contractors or subcontractors within their contractual 
agreements prior to performance of any work. When 
it comes to general contractors or subcontractors, a 
landlord should also obligate them to provide completed 
operations protections that extend past the point of the 
completion of their work. By designating the tenant’s 
insurance as primary and noncontributory, with a waiver 
of subrogation, their insurance will respond first, and the 
landlord’s insurance usually will not be needed.

Claim Example

During a building renovation process, an elevator 
maintenance company is brought in to repair the 
elevator. The repair requires a scaffold to be built inside 
the elevator shaft to support two workers who are 
completing the repair. During the repair, the scaffold 
collapses and both workers fall approximately 30 feet to 
the bottom of the shaft. One worker dies from his injuries, 
and the other is severely injured, including brain injuries. 
Both families of the workers sue the building owner, the 
contractor and the company that provided the lumber 
for the scaffold. The final settlement totaled $17.5 
million, with the building owner’s insurance only paying 
$2 million of that loss since the building owner took the 

careful step (prior to the loss) when executing the work 
contracts to contractually require both the contractor 
and scaffold company’s general liability insurance to 
respond as primary and non-contributory, with a waiver of 
subrogation. [*Example provided by Chubb, the world’s 
largest publicly traded property and casualty insurer.]

Manage Your Risk and Your Agreements

Effective risk transfer can lower your overall cost of 
risk. Commercial real estate enterprises can be party 
to a number of contractual relationships. Through 
contractual risk transfer, you manage your risk by 
having others contractually assume their proportionate 
share of the liability. 

This strategic arrangement must be managed by 
collecting certificates of insurance from each tenant, 
every year, confirming and memorializing that the tenant 
has agreed that their insurance policies will respond to 
any claims first. Many commercial property management 
software programs today have a certificate monitoring 
capability which provides property managers with 
calendar reminders so they can easily follow up with 
tenants for their updated certificates of insurance.

As key advisers to your management team, your insurance 
broker and legal advisers can work together on your behalf 
to identify and implement risk management protocols. As 
this article outlines, contractual risk transfer is an effective 
aspect of a total risk management program. 
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